CHAPTER 14. SPECIAL EDUCATION

SUBCHAPTER 1. GENERAL PROVISIONS
6A:14-1.1 General requirements

(@) The rules in this chapter supersede all rules in effect prior to October 6, 2003 pertaining to
students with disabilities.

(b) The purpose of this chapter is to:

1. Ensure that all students with disabilities as defined in this chapter, including students with
disabilities who have been suspended or expelled from school, have available to them a free,
appropriate public education as that standard is set under the Individuals with Disabilities
Education Act (IDEA) (20 U.S.C. § § 1400 et seq.); and, in furtherance thereof, to:

i. Ensure that the obligation to make a free, appropriate public education available to each
eligible student begins no later than the student's third birthday and that an individualized
education program is in effect for the student by that date;

ii. Ensure that a free, appropriate public education is available to any student with a disability
who needs special education and related services, even though the student is advancing from
grade to grade;

iii. Ensure that the services and placement needed by each student with a disability to receive a
free, appropriate public education are based on the student's unique needs and not on the
student's disability;

2. Ensure that students with disabilities are educated in the least restrictive environment;

3. Ensure the provision of special education and related services;

4. Ensure that the rights of students with disabilities and their parents are protected,;

5. Assist public and private agencies providing educational services to students with
disabilities; and

6. Ensure the evaluation of the effectiveness of the education of students with disabilities.

(c) The rules in this chapter shall apply to all public and private agencies providing publicly
funded educational programs and services to students with disabilities.

1. Programs and services shall be provided to students age three through 21.
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2. Programs and services may be provided by a district board of education at its option to
students below the age of three and above the age of 21.

3. Each district board of education shall provide information regarding services available
through other State, county and local agencies to parents of children with disabilities below the
age of three.

(d) Each district board of education is responsible for providing a system of free, appropriate
special education and related services to students with disabilities age three through 21 which
shall:

1. Be provided at public expense, under public supervision and with no charge to the parent;

2. Be administered, supervised and provided by appropriately certified professional staff
members;

3. Be located in facilities that are accessible to the disabled; and
4. Meet all requirements of this chapter.

(e) With the exception of students placed in nonpublic schools according to N.J.A.C. 6A:14-
6.5, all students with disabilities shall be placed in facilities or programs which have been
approved by the Department of Education according to N.J.S.A. 18A:46-14 and 15.

(f) Each district board of education shall ensure that the hearing aids worn by children who are
deaf and/or hard of hearing are functioning properly.

(9) All special education programs and services provided under this chapter shall be subject to
review and approval by the Department of Education.

(h) All public and private agencies that provide educational programs and services to students
with disabilities shall maintain documentation demonstrating compliance with this chapter.

6A:14-1.2 District eligibility for assistance under IDEA Part B

(a) For the purposes of this section, each district board of education and State agency program
that acts as a district of residence is eligible for assistance under IDEA Part B for a fiscal year by
having a special education plan that demonstrates to the satisfaction of the Department of
Education through the county office of education that it meets the conditions of (b) through (f)
below.

1. If a district board of education has on file with the Department of Education through the
county office of education policies and procedures that have been approved by the county office
of education, including policies and procedures approved under Part B of the IDEA as in effect
before June 4, 1997, the district board of education shall be considered to have met the
requirements for receiving assistance under Part B.
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2. Amendments to the policies, procedures and programs shall be made according to the
following:

I. The approved policies, procedures and programs submitted by the district of residence shall
remain in effect until the county office approves such amendments as the district of residence
deems necessary; or

ii. If the provisions of the IDEA Amendments of 1997 or its regulations are amended, or there
is a new legally binding interpretation of the IDEA by Federal or State courts, or there is an
official finding of noncompliance with Federal or State law or regulations, the Department of
Education through the county offices shall require the LEA to modify its policies, procedures
and programs only to the extent necessary to ensure compliance with Federal and/or State
requirements.

(b) Each district board of education shall have policies, procedures and programs approved by
the Department of Education through the county office of education that are in effect to ensure
the following:

1. A free appropriate public education according to N.J.A.C. 6A:14-1.1(b) 1 is available to all
students with disabilities between the ages of three and 21, including students with disabilities
that have been suspended or expelled from school,

2. Full educational opportunity to all students with disabilities is provided;

3. All students with disabilities, who are in need of special education and related services,
including students with disabilities attending nonpublic schools, regardless of the severity of
their disabilities, are located, identified and evaluated according to N.J.A.C. 6A:14-3.3;

4. An individualized education program is developed, reviewed and as appropriate, revised
according to N.J.A.C. 6A:14-3.6 and 3.7;

5. To the maximum extent appropriate students with disabilities are educated in the least
restrictive environment according to N.J.A.C. 6A:14-4.2;

6. Students with disabilities are afforded the procedural safeguards required by N.J.A.C. 6A:14-
2;

7. Students with disabilities are evaluated according to N.J.A.C. 6A:14- 2.5 and 3.4,

8. The compilation, maintenance, access to and confidentiality of student records are in
accordance with N.J.A.C. 6:3-6;

9. Children with disabilities participating in early intervention programs assisted under IDEA
Part C who will participate in preschool programs under this chapter experience a smooth
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transition and that by the student's third birthday an individualized education program has been
developed and is being implemented according to N.J.A.C. 6A:14-3.3(e);

10. Provision is made for the participation of students with disabilities who are placed by their
parents in nonpublic schools according to N.J.A.C. 6A:14-6.1 and 6.2;

11. Students with disabilities who are placed in private schools by the district board of
education, are provided special education and related services at no cost to their parents;

12. All personnel serving students with disabilities are appropriately certified and licensed,
where a license is required,;

13. The in-service training needs for professional and paraprofessional staff who provide
special education, general education or related services are identified and that appropriate in-
service training is provided;

i. The district board of education shall maintain information to demonstrate its efforts to:

(1) Prepare general and special education personnel with the content knowledge and
collaborative skills needed to meet the needs of children with disabilities;

(2) Enhance the ability of teachers and others to use strategies, such as behavioral
interventions, to address the conduct of students with disabilities that impedes the learning of
students with disabilities and others;

(3) Acquire and disseminate to teachers, administrators, school board members, and related
services personnel, significant knowledge derived from educational research and other sources
and how the district will, if appropriate, adopt promising practices, materials and technology;

(4) Insure that the in-service training is integrated to the maximum extent possible with other
professional development activities; and

(5) Provide for joint training activities of parents and special education, related services and
general education personnel; and

14. Students with disabilities are included in Statewide and districtwide assessment programs,
with appropriate accommodations, where necessary.

(c) Each district board of education shall provide written assurance of its compliance with the
requirements of (b)1 through 14 above.

(d) Annually, each district board of education shall describe how it will use the funds under Part
B of the IDEA during the next school year.

(e) Annually, each district board of education shall submit:


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1012299&DocName=NJADC6A%3A14-3.3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1012299&DocName=NJADC6A%3A14-6.1&FindType=L

1. A report of the numbers of students with disabilities according to their Federal disability
category, age, racial-ethnic background, and placement;

2. A report of the staff, including contracted personnel, providing services to identify, evaluate,
determine eligibility, develop individualized education programs, provide related services and/or
instruction to students with disabilities and the full-time equivalence of their assignments and
relevant information on current and anticipated personnel vacancies and shortages; and

3. Any additional reports as required by the IDEA (20 U.S.C. § 8 1400 et seq.) including, but
not limited to, the number of students with disabilities who are:

I. Exiting education;

ii. Subject to suspensions and expulsions;

iii. Removed to interim alternative education settings; and

iv. Participating in Statewide assessments.
() Upon request, reports in addition to those under (e) above shall be submitted to the
Department of Education including, but not limited to, the number of students with disabilities

by racial-ethnic group identified as potentially disabled, evaluated and newly classified.

(g) The LEA shall make available to parents of students with disabilities and to the general
public all documents relating to the eligibility of the LEA under Part B of the IDEA.

6A:14-1.3 Definitions

Words and terms, unless otherwise defined below, when used in this chapter, shall be defined in
the same manner as those words and terms used in the IDEA.

"Adaptive behavior" means the ability to demonstrate personal independence and social
responsibility according to age and socio-cultural group expectations.

"Adult student™ means a person who has attained age 18, who is not under legal guardianship
and who is entitled to receive educational programs and services in accordance with Federal or
State law or regulation.

"Approved private school for the disabled" corresponds to "approved private school for the
handicapped” and means an incorporated entity approved by the Department of Education
according to N.J.A.C. 6A:14-7.2 or 7.3 to provide special education and related services to
students with disabilities placed by the district board of education responsible for providing their
education.
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"Assistive technology device™ means any item, piece of equipment, or product system, whether
acquired commercially off the shelf, modified, or customized, that is used to increase, maintain,
or improve the functional capabilities of children with disabilities.

"Assistive technology service" means any service that directly assists a student with a disability
in the selection, acquisition, or use of an assistive technology device. The term includes:

1. The evaluation of the needs of a student with a disability, including a functional evaluation of
the student in his or her customary environment;

2. Purchasing, leasing, or otherwise providing for the acquisition of assistive technology
devices by students with disabilities;

3. Selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing or
replacing assistive devices;

4. Coordinating and using other therapies, interventions, or services with assistive technology
devices, such as those associated with existing education and rehabilitation plans and programs;

5. Training or technical assistance for a student with a disability or, if appropriate, that student's
family; and

6. Training or technical assistance for professionals (including individuals providing education
or rehabilitation services), employers or other individuals who may provide services to, employ,
or are otherwise substantially involved in the major life functions of students with disabilities.

"Consent" means agreement in writing that is required by this chapter. Consent shall be obtained
from the parent having legal responsibility for educational decision making. The district board of
education shall ensure that the parent:

1. Has been fully informed of all information relevant to the activity for which consent is being
sought, in his or her native language or other mode of communication;

2. Understands and agrees in writing to the implementation of the activity for which consent is
sought, and the consent describes that activity and lists the records (if any) that will be released
and to whom;

3. Understands that the granting of consent is voluntary and may be revoked at any time; and

4. If the parent revokes consent, that revocation is not retroactive (that is, it does not negate an
action that has occurred after the consent was given and before the consent was revoked).

"Department of Education” means the New Jersey Department of Education.

"District board of education" means the school district of residence, the board of trustees of a
charter school, the State agency or other public education agency which acts as the district of



residence for the location, identification, evaluation, determination of eligibility, development of
an individualized education program and the provision of a free appropriate, public education to
students with disabilities except as defined otherwise.

"Early childhood program" means a regular education program for students ages three through
five operated by an agency other than a district board of education. The early childhood program
shall be licensed or approved by a governmental agency.

"Extended school year services" means special education and related services that are provided
to a student with a disability beyond the normal school year in accordance with the student's IEP
at no cost to the parent.

"General Statewide assessment” means a Statewide assessment given to all students of a
particular grade level except for those students with disabilities whose IEP specifies that they
will participate in the alternate proficiency assessment.

"Individualized education program™ (IEP) means a written plan developed at a meeting
according to N.J.A.C. 6A:14-2.3(i)2 which sets forth present levels of performance, measurable
annual goals and short-term objectives or benchmarks and describes an integrated, sequential
program of individually designed instructional activities and related services necessary to
achieve the stated goals and objectives. This plan shall establish the rationale for the student's
educational placement, serve as the basis for program implementation and comply with the
mandates set forth in this chapter.

"IEP team" means the group of individuals who are responsible for the development, review and
revision of the student's individualized educational program. The members of IEP team are listed
at N.J.A.C. 6A:14-2.3(i)2.

"Native language" means the language or mode of communication normally used by a person
with a limited ability to speak or understand the English language. In the case of a student, the
native language is the language normally used by the parents. Except that in all direct contact
with a student (including evaluation of the child), the native language is the language normally
used by the student in the home or in the learning environment. The IEP team shall determine the
language of the student.

"Nonpublic school” means an elementary or secondary school, other than a public school, within
the State, providing education in grades kindergarten through 12, or any combination of grades
in which a student age five through 20 may fulfill compulsory school attendance and which
complies with Title VI of the Civil Rights Act of 1964 (P.L. 88-352).

"Nonpublic school student” means any student who is enrolled full time in a nonpublic school.
A student who boards at a nonpublic school shall be considered a resident of the New Jersey
district in which the parent resides.

"Parent™ means the natural or adoptive parent, the legal guardian, surrogate parent who has been
appointed according to N.J.A.C. 6A:14-2.2(a) through (d), a person acting in the place of a
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parent (such as a grandparent or stepparent with whom the student lives or a person legally
responsible for the student's welfare). Unless parental rights have been terminated by a court of
appropriate jurisdiction, the parent retains all rights under this chapter. For the purposes of this
chapter, the term "parent"” shall include the adult student as defined above. In addition, a foster
parent may act as a parent under this chapter if:

1. The parent's authority to make educational decisions on the student's behalf has been
terminated by a court of appropriate jurisdiction;

2. The foster parent has an ongoing, long-term relationship with the student;

3. The foster parent is willing to make the educational decisions required of parents under this
chapter; and

4. The foster parent has no interest that would conflict with the student.

"Referral” means the written request for an initial evaluation to determine whether a student is
eligible for services under this chapter.

"Related services" means transportation and such developmental, corrective, and other
supportive services as are required to assist a student with a disability to benefit from special
education as specified in the student's IEP, and includes speech-language pathology and
audiology services, psychological services, physical and occupational therapy, recreation, early
identification and assessment of disabilities in children, counseling services including
rehabilitation counseling, orientation and mobility services, and medical services for diagnostic
or evaluation purposes. The term also includes school nursing services, social work services in
schools and parent counseling and training. These terms are defined according to 34 C.F.R. §
300.24, incorporated herein by reference, as amended and supplemented. (See chapter Appendix
B.)

"Special education™ means specially designed instruction at no cost to the parents, to meet the
unique needs of students with disabilities according to 34 C.F.R. § 300.26, incorporated herein
by reference, as amended and supplemented. (See chapter Appendix C.)

"Speech-language specialist" means a speech correctionist or speech-language specialist.

"Student” means a person age three through 21 who is entitled to receive educational programs
and services in accordance with Federal or State law or regulation.

"Student age" means the school age of a student as defined by the following:
1. "Age three" means the attainment of the third birthday. Children with disabilities attaining

age three shall have a free, appropriate public education available to them provided by the
district board of education.
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2. "Age five" means the attainment of age five by the month and day established as the
kindergarten entrance cutoff date by the district board of education. Students with disabilities
attaining age five after the kindergarten entrance cutoff date shall continue to be provided
preschool services for the balance of that school year.

3. "Age 21" means the attainment of the 21st birthday by June 30 of that school year. Students
with disabilities attaining age 21 during the school year shall continue to be provided services for
the balance of that school year.

"Student with a disability” means a student who has been determined to be eligible for special
education and related services according to N.J.A.C. 6A:14-3.5 or 3.6.

"Transition services" means a coordinated set of activities for a student, designed within an
outcome-oriented process, that promotes movement from school to post-school activities,
including post-secondary education, vocational training, integrated employment (including
supported employment), continuing and adult education, adult services, independent living, or
community participation. Transition services for students with disabilities may be special
education, if provided as specially designed instruction, or related services, if required to assist a
student with a disability to benefit from special education.

SUBCHAPTER 2. PROCEDURAL SAFEGUARDS
6A:14-2.1 General requirements

(a) Prior to receiving a high school diploma, a student with a disability age 16 through 21 who
voluntarily leaves a public school program may reenroll at any time up to and including the
school year of his or her 21st birthday.

(b) Upon request by a parent, each district board of education shall provide copies of special
education statutes (N.J.S.A. 18A:46-1 et seq.), special education rules (N.J.A.C. 6A:14), student
records rules (N.J.A.C. 6:3-6), and/or low cost legal or other services relevant to a due process
hearing and due process rules (N.J.A.C. 1:6A).

(c) If the mediation according to N.J.A.C. 6A:14-2.6 or due process hearing according to
N.J.A.C. 6A:14-2.7 involves initial admission to the public school, the child shall be placed in an
interim public school program agreed to by the parent and the district board of education pending
the outcome of the mediation or due process hearing.

6A:14-2.2 Surrogate parents and foster parents
(a) Each district board of education or responsible State agency shall ensure that the rights of a
student are protected through the provision of an individual to act as surrogate for the parent and

assume all parental rights under this chapter when either:

1. The parent as defined according to N.J.A.C. 6A:14-1.3 cannot be identified;
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2. The parent cannot be located after reasonable efforts; or
3. An agency of the State of New Jersey has guardianship of the student.

(b) Each district board of education or responsible State agency shall establish a method for
selecting and training surrogate parents.

(c) The person serving as a surrogate parent shall have:
1. No interest that conflicts with those of the student he or she represents; and
2. Knowledge and skills that ensure adequate representation of the student.

(d) The person(s) serving as a surrogate parent may not be an employee of the Department of
Education, the district board of education or a public or nonpublic agency that is involved in the
education or care of the child. A surrogate parent may be paid solely to act in that capacity.

(e) When a student (who is or may be a student with a disability) is in the care of a foster parent,
the district board of education where the foster parent resides shall contact the student's case
manager at the Division of Youth and Family Services (DYFS) in the Department of Human
Services to:

1. Determine whether the parent retains the right to make educational decisions; and
2. Determine the whereabouts of the parent.

(f) If the parent retains the right to make educational decisions and the parent's whereabouts are
known to the district board of education, the school shall obtain all required consent from and
provide written notices to the parent.

(g) If the district board of education cannot ascertain the whereabouts of the parent, the district
board of education shall consult with the student's case manager at DYFS to assist in identifying
an individual, including the foster parent, who may serve as a surrogate. The district board of
education shall appoint a surrogate parent and obtain all required consent from and provide
written notices to the surrogate parent.

(h) If the rights of the parent have been terminated, the district board of education shall consult
with the student's case manager at DYFS to determine whether the foster parent meets the
criteria established at N.J.A.C. 6A:14- 1.3 in the definition of "parent™ and can act on behalf of
the student. If so, the district board of education shall obtain all required consent from and
provide written notices to the foster parent.

1. If it is determined that the foster parent cannot serve as the parent on behalf of the student,
the district board of education in consultation with DYFS shall appoint a surrogate parent and
obtain all required consent from and provide written notices to the surrogate parent.
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6A:14-2.3 Parental consent, notice, participation and meetings

(a) Consent shall be obtained:

1. Prior to conducting any assessment as part of an initial evaluation;

2. Prior to implementation of the initial IEP resulting from (a)1 above;

3. Prior to conducting any assessment as part of a reevaluation, except that such consent is not
required if the district board of education can demonstrate that it had taken reasonable measures,
consistent with (i)7 below, to obtain such consent and the parent failed to respond; and

4. Prior to the release of student records according to N.J.A.C. 6:3-6.

(b) If a parent refuses to provide consent and the district and the parent have not agreed to other
action, the district shall request a due process hearing according to N.J.A.C. 6A:14-2.7(b) to

obtain consent.

(c) Upon receipt of consent, the district board of education shall implement without delay the
action for which consent was granted.

(d) Written notice which meets the requirements of this section shall be provided to the parent
when a district board of education:

1. Proposes to initiate or change the identification, classification, evaluation, educational
placement of the student or the provision of a free, appropriate public education to the student;
or

2. Declines to initiate or change the identification, classification, evaluation, educational
placement of the student or the provision of a free, appropriate public education to the student.

(e) Written notice shall be in language understandable to the general public, and shall be
provided in the native language of the parent, unless it is clearly not feasible to do so according
to N.J.A.C. 6A:14-2.4. Written notice shall include:

1. A description of the action proposed or denied by the district board of education;

2. An explanation of why it is taking such action;

3. A description of any options the district board of education considered and the reasons why
those options were rejected:;

4. A description of the procedures, tests, records or reports and factors used by the district board
of education in determining whether to propose or deny an action;
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5. A description of any other factors that are relevant to the proposal or refusal by the district
board of education;

6. A statement that the parents of a student with a disability have protection under the
procedural safeguards of this chapter, the means by which a copy of a description of the
procedural safeguards can be obtained and sources for parents to contact to obtain assistance in
understanding the provisions of this chapter; and

7. In addition, a copy of the procedural safeguards statement published by the New Jersey
Department of Education which contains a full explanation of the procedural safeguards
available to parents shall be provided:

I. Upon referral for an initial evaluation;

ii. Upon each notification of an IEP meeting;

iii. Upon reevaluation; and

iv. When a request for a due process hearing is submitted to the Department of Education.
(f) Written notice according to (e) above shall be provided to the parent as follows:

1. The district board of education shall provide written notice no later than 15 calendar days
after making a determination;

2. The district of board of education shall provide written notice at least 15 calendar days prior
to the implementation of a proposed action so that the parent may consider the proposal. The
proposed action may be implemented sooner, if the parent agrees in writing;

3. The district board of education shall implement the proposed action after the opportunity for
consideration in (f)2 above has expired unless:

i. The parent disagrees with the proposed action and the district takes action in an attempt to
resolve the disagreement; or

ii. The parent requests mediation or a due process hearing according to N.J.A.C. 6A:14-2.6 or
2.7. A request for mediation or a due process hearing prior to the expiration of the 15th calendar
day in ()2 above shall delay the implementation of the proposed action according to N.J.A.C.
6A:14-2.6(d)9 or 2.7(j).

4. The district of residence may provide written notice less than 15 calendar days prior to the
implementation of a disciplinary action according to N.J.A.C. 6A:14-2.8(b) when the IEP team
determines that disciplinary action requires immediate implementation. Such written notice shall
be provided according to the following:
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I. The notice shall specify when the disciplinary action will be implemented and shall meet all
other requirements according to (e) above. Documentation of the notice shall be maintained and
shall include the reason(s) that notice for less than 15 calendar days was warranted.

ii. During the pendency of mediation or due process related to the disciplinary action the
student shall be returned to the last agreed upon placement, unless the parent and district agree
otherwise, the district requests emergency relief or if the student has been placed in an interim
alternative educational setting according to 20 U.S.C. 8 1415(k)(1)(A)(ii) or § 1415(k)(2), the
student shall remain in the interim alternative educational setting according to 20 U.S.C. 8§
1415(k)(7).

5. Upon receipt of any written parental request to initiate or change the referral, identification,
classification, evaluation, educational placement or the provision of a free, appropriate public
education, a response that meets the requirements of written notice in (e) above shall be provided
to the parent within 20 calendar days, excluding school holidays but not summer vacation.

I. When a meeting is required to make the determination and respond to the parental request,
the meeting shall be conducted and a determination made within 20 calendar days, excluding
school holidays but not summer vacation. Written notice of the determination shall be provided
within 15 calendar days of the meeting.

(g) When a determination is made to conduct or not to conduct an initial evaluation, in addition
to the notice required in (e) above, the parent shall be provided with copies of the special
education rules (N.J.A.C. 6A:14), and due process hearing rules (N.J.A.C. 1:6A).

(h) A district board of education shall take steps to ensure that the parent is given the
opportunity to participate in meetings regarding the identification, evaluation, classification,
educational placement of, or the provision of a free, appropriate public education to the student.

(1) Meetings to determine eligibility and develop an IEP may be combined as long as the
requirements for notice of a meeting according to (e)7ii above and (i)3 through 5 below are met.

1. Any eligibility meeting for students classified according to N.J.A.C. 6A:14-3.5(c) shall
include the following participants:

I. The parent;

ii. A teacher who is knowledgeable about the student's educational performance or, if there is
no teacher who is knowledgeable about the student's educational performance, a teacher who is
knowledgeable about the district's programs;

iii. The student, where appropriate;

iv. At least one child study team member who participated in the evaluation;

v. The case manager;
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vi. Other appropriate individuals at the discretion of the parent or school district; and

vii. For an initial eligibility meeting, certified school personnel referring the student as
potentially disabled, or the school principal or designee if they choose to participate.

2. Meetings of the IEP team shall include the following participants:
I. The parent;

Ii. At least one regular education teacher of the student, if the student is or may be participating
in the regular education classroom;

(1) If the student has no regular education teacher, a regular education teacher who is
knowledgeable about the district's programs shall participate;

(2) The regular education teacher as a member of the IEP team must to the extent appropriate,
participate in the development, review, and revision of the student's IEP;

(3) The regular education teacher shall assist in the determination of appropriate positive
behavioral interventions and strategies; and

(4) The regular education teacher shall assist in the determination of supplementary aids and
services, program modifications or supports for school personnel that will be provided for the
student;

iii. At least one special education teacher of the student or, where appropriate, at least one
special education provider of the student;

(1) If there is no special education teacher or special education provider of the student, a
special education teacher or provider who is knowledgeable about the district's programs shall
participate;

iv. At least one child study team member who can interpret the instructional implications of
evaluation results;

v. The case manager;
vi. A representative of the responsible district who:

(1) Is qualified to provide or supervise the provision of specially designed instruction to meet
the unique needs of students with disabilities;

(2) Is knowledgeable about the general education curriculum;

(3) Is knowledgeable about the availability of resources of the district board of education; and



(4) Shall be the child study team member or other appropriate school personnel including the
special education administrator or principal,

vii. At the discretion of the parent or school district, other individuals who have knowledge or
special expertise regarding the student, including related services personnel as appropriate;

(1) The determination of the special knowledge or expertise shall be made by the party (parent
or school district) who invited the individual;

viii. The student where appropriate; and
ix. If a purpose of the meeting is to consider transition services, the student with disabilities
and a representative of any other agency that is likely to be responsible for providing or paying

for transition services shall be invited to attend the IEP meeting.

3. Parents shall be given written notice of a meeting early enough to ensure that they will have
an opportunity to attend.

4. Meetings shall be scheduled at a mutually agreed upon time and place.
5. Notice of meetings shall indicate the purpose, time, location and participants.

i. The notice of an IEP meeting shall inform the parents of the provisions in (i)2vii and
(1)2vii(1) above relating to the participation of other individuals on the IEP team who have
knowledge or special expertise.

ii. When a purpose of an IEP meeting for a student with a disability beginning at age 14, or
younger, if appropriate, is a discussion of transition services needs, the notice of the IEP meeting

shall indicate that:

(1) A purpose of the meeting will be the development of a statement of the transition services
needs of the student; and

(2) The school district will invite the student;
iii. When a purpose of an IEP meeting for a student with a disability beginning at age 16, or
younger, if appropriate, is a discussion of needed transition services, the notice of the IEP

meeting shall:

(1) Indicate that a purpose of the meeting is the consideration of needed transition services for
the student;

(2) Indicate that the school will invite the student; and

(3) Identify any other agency that will be invited to send a representative.



6. If the parent cannot attend the meeting(s), the chief school administrator or designee shall
attempt to ensure parental participation. Parental participation may include the use of electronic
conference equipment.

7. A meeting may be conducted without the parent in attendance if the district board of
education can document that it is unable to secure the participation of the parent. The school
shall maintain a record of its attempts to arrange the meeting, including, but not limited to:

i. Detailed records of telephone calls made or attempted and the results of those calls;
ii. Copies of correspondence sent to the parents and any responses received; and

iii. Detailed records of visits made to the parent's home or place of employment and the results
of those visits.

8. Participants at the IEP meeting shall be allowed to use an audio-tape recorder during the
meeting.

(j) The following activities shall not be considered a meeting that requires parental participation:

1. Informal or unscheduled conversations involving school district personnel and conversations
on issues such as teaching methodology, lesson plans, or coordination of service provision if
those issues are not addressed in the student's IEP; and

2. Preparatory activities that school district personnel engage in to develop a proposal or
response to a parent proposal that will be discussed at a later meeting.

(k) Except when a parent has obtained legal guardianship, all rights under this chapter shall
transfer to the student upon attainment of the 18th birthday. The district board of education shall
provide the adult student and the parent with written notice that the rights under this chapter have
transferred to the adult student. The adult student shall be given a copy of the special education
rules (N.J.A.C. 6A:14), the due process hearing rules (N.J.A.C. 1:6A) and the procedural
safeguards statement published by the Department of Education.

1. An adult student shall be given notice and shall participate in meetings according to (a)
through (i) above. The district board of education or the adult student may invite the parent to
participate in meetings regarding the identification, evaluation, classification, or educational
placement of, or the provision of a free, appropriate public education to, the adult student.

2. Consent to conduct an initial evaluation or reevaluation, for initial implementation of a
special education program and related services, or for release of records of an adult student shall
be obtained from the adult student.

3. The district board of education shall provide any notice required under this chapter to the
adult student and the parent.



4. When there is a disagreement regarding the identification, evaluation, classification, or
educational placement of, or the provision of a free, appropriate public education to, an adult
student, the adult student may request mediation or a due process hearing.

() The New Jersey Department of Education shall disseminate the procedural safeguards
statement to parent training and information centers, protection and advocacy centers,
independent living centers, and other appropriate agencies.
6A:14-2.4 Native language

(a) Written notice to the parent shall be provided and parent conferences required by this
chapter shall be conducted in the language used for communication by the parent and student
unless it is clearly not feasible to do so.

1. Foreign language interpreters or translators and sign language interpreters for the deaf shall
be provided, when necessary, by the district board of education at no cost to the parent.

(b) If the native language is not a written language, the district board of education shall take
steps to ensure that:

1. The notice is translated orally or by other means to the parent in his or her native language or
other mode of communication;

2. That the parent understands the content of the notice; and

3. There is written documentation that the requirements of (b)1 and 2 above have been met.
6A:14-2.5 Protection in evaluation procedures

(@) In conducting the evaluation, each district board of education shall:

1. Use a variety of assessment tools and strategies to gather relevant functional and
developmental information, including information:

I. Provided by the parent that may assist in determining whether a child is a student with a
disability and in determining the content of the student's IEP; and

ii. Related to enabling the student to be involved in and progress in the general education
curriculum or, for preschool children with disabilities to participate in appropriate activities;

2. Not use any single procedure as the sole criterion for determining whether a student is a
student with a disability or determining an appropriate educational program for the student; and

3. Use technically sound instruments that may assess the relative contribution of cognitive and
behavioral factors, in addition to physical or developmental factors.



(b) Each district board of education shall ensure:

1. That evaluation procedures including, but not limited to, tests and other evaluation materials
according to N.J.A.C. 6A:14-3.4:

I. Are selected and administered so as not to be racially or culturally discriminatory; and

ii. Are provided and administered in the student's native language or other mode of
communication unless it is clearly not feasible to do so; and

iii. Materials and procedures used to assess a student with limited English proficiency are
selected and administered to ensure that they measure the extent to which the student has a
disability and needs special education, rather than measure the student's English language skills;

2. Any standardized tests that are administered:
i. Have been validated for the purpose(s) for which they are administered; and

ii. Are administered by certified personnel trained in conformance with the instructions
provided by their producer;

3. The student is assessed in all areas of suspected disability;

4. Assessment tools and strategies that provide relevant information that directly assists persons
in determining the educational needs of the student are provided,

5. Tests are selected, administered and interpreted so that when a student has sensory, manual
or communication impairments, the results accurately reflect the ability which that procedure
purports to measure, rather than the impairment unless that is the intended purpose of the testing;

6. The evaluation is conducted by a multi-disciplinary team of professionals consisting of at
least two members of the child study team and where appropriate, other specialists. At least one
evaluator shall be knowledgeable in the area of the suspected disability; and

7. In evaluating each student with a disability, the evaluation is sufficiently comprehensive to
identify all of the child's special education and related services needs, whether or not commonly
linked to the suspected eligibility category.

(c) A parent may request an independent evaluation if there is disagreement with the evaluation
provided by a district board of education.

1. Such independent evaluation(s) shall be provided at no cost to the parent unless the district
board of education initiates a due process hearing to show that its evaluation is appropriate and a
final determination to that effect is made following the hearing.
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I. Upon receipt of the parental request, the district board of education shall provide the parent
with information about where an independent evaluation may be obtained and the criteria for
independent evaluations according to (c)2 and 3 below. In addition, the district board of
education shall take steps to ensure that the independent evaluation is provided without undue
delay; or

ii. Not later than 20 calendar days after receipt of the parental request for the independent
evaluation, the district board of education shall request the due process hearing.

2. Any independent evaluation purchased at public expense shall:
i. Be conducted according to N.J.A.C. 6A:14-3.4; and

ii. Be obtained from another public school district, educational services commission, jointure
commission, a clinic or agency approved under N.J.A.C. 6A:14-5, or private practitioner, who is
certified and/or licensed, where a license is required.

3. An independent medical evaluation may be obtained according to N.J.A.C. 6A:14-5.1(e).

4. Any independent evaluation submitted to the district, including an independent evaluation
obtained by the parent at private expense, shall be considered in making decisions regarding
special education and related services.

5. If a parent requests an independent evaluation, the district board of education may ask the
parent to explain why he or she objects to the district's evaluation. However, the district shall not
require such an explanation and the district shall not delay either providing the independent
evaluation or initiating a due process hearing to defend the district's evaluation.

6A:14-2.6 M ediation

(a) Mediation is a voluntary process that is available to resolve disputes arising under this
chapter. Mediation shall be available for students age three through 21 years when there is a
disagreement regarding identification, evaluation, classification, educational placement or the
provision of a free, appropriate public education. A request for mediation shall not be used to
deny or delay the right to request a due process hearing.

(b) If either party is unwilling to participate in mediation, a request for a due process hearing
under N.J.A.C. 6A:14-2.7 may be made directly to the Department of Education through the
Office of Special Education Programs.

1. The district board of education may establish procedures that require a parent, who chooses
not to use the mediation process, to meet with a State mediator to discuss the benefits of
mediation. This meeting may take place by telephone or through the use of electronic
conference equipment.
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(c) Either party may be accompanied and advised at mediation by legal counsel or other
person(s) with special knowledge or training with respect to the needs of students with
disabilities.

(d) Mediation is available from the Department of Education at the State level through the
Office of Special Education Programs. Mediation shall be provided as follows:

1. To initiate mediation through the Office of Special Education Programs, a written request
shall be submitted to the State Director of the Office of Special Education Programs;

2. The party initiating the request for mediation shall send a copy of the written request to the
other party. The written request shall note that a copy has been sent to the other party. The
mediation request shall specify the issue(s) in dispute and the relief sought;

3. A mediation conference consistent with New Jersey law and rules shall be conducted within
10 calendar days after receipt of a written request. At the mediation conference, issues shall be
identified and options for resolution shall be explored;

4. The role of the mediator is to:

I. Facilitate communication between the parties in an impartial manner;
ii. Chair the meeting;
Iii. Assist the parties in reaching an agreement;

iv. Assure that the agreement complies with Federal and State law and regulation;

v. Adjourn the mediation at the request of the parties to obtain additional information or
explore options; and

vi. Terminate mediation if in the mediator's judgment the parties are not making progress
toward resolving the issue(s) in dispute;

5. The mediation conference shall be held at a time and place that is reasonably convenient to
the parties in the dispute;

6. If the mediation results in agreement, the conclusions shall be incorporated into a written
agreement and signed by each party. If the mediation does not result in agreement, the mediator
shall document the date and the participants at the meeting. No other record of the mediation
shall be made;

7. Discussions that occur during the mediation process shall be confidential and shall not be
used as evidence in any subsequent due process hearings or civil proceedings;



8. The mediator shall not be called as a witness in any subsequent proceeding to testify
regarding any information gained during the course of mediation;

9. Pending the outcome of mediation, no change shall be made to the student's classification,
program or placement, unless both parties agree, or emergency relief as part of a request for a
due process hearing is granted by the Office of Administrative Law according to N.J.A.C.
6A:14-2.7(m), or as provided in 20 U.S.C. § 1415(k)(7) as amended and supplemented (see
chapter Appendixes A and D); and

10. Signed agreements resulting from mediation conducted according to this section are binding
on the parties. If the parent believes the mediation agreement is not being implemented as
written, the parent may request enforcement of the agreement by writing to the State Director of
the Office of Special Education Programs, Department of Education. Upon receipt of this
request, the Office of Special Education Programs shall make a determination regarding the
implementation of the agreement. If it is determined that the district has failed to implement the
agreement or part of the agreement, the Office of Special Education Programs shall order the
district to implement the agreement or part of the agreement, as appropriate.

6A:14-2.7 Due process hearings

(a) A due process hearing is an administrative hearing conducted by an administrative law
judge. For students age three through 21 years, a due process hearing may be requested when
there is a disagreement regarding identification, evaluation, reevaluation, classification,
educational placement, the provision of a free, appropriate public education, or disciplinary
action according to 34 CFR 8§ 8 300.520 through 300.528. See chapter Appendixes A and D. For
students above the age of 21, a due process hearing may be requested while the student is
receiving compensatory educational or related services. For students above the age of 21 who are
no longer receiving services, a dispute regarding the provision of programs and services shall be
handled as a contested case before the Commissioner of Education pursuant to N.J.A.C. 6A:3.

(b) In addition to the issues specified in (a) above, the district board of education or public
agency responsible for the development of the student's IEP may request a due process hearing
when it is unable to obtain required consent to conduct an initial evaluation or a revaluation, or to
release student records. The district board of education shall request a due process hearing when
it denies a written parental request for an independent evaluation in accordance with N.J.A.C.
6A:14-2.5(c).

(c) A request for a due process hearing shall be made in writing to the State Director of the
Office of Special Education Programs. The party initiating the due process hearing shall send a
copy of the request to the other party. The written request shall note that a copy has been sent to
the other party. The written request shall include the student's name, student's address, name of
the school the student is attending and shall state the specific issues in dispute, relevant facts and
the relief sought.

(d) When the Office of Special Education Programs receives a request for a due process hearing,
the following shall occur without delay:
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1. The Office of Special Education Programs shall acknowledge receipt of the request, provide
information to the parent regarding free and low cost legal services and shall contact both parties
to offer mediation. If the parties do not agree to mediation, the request shall be transmitted
directly to the Office of Administrative Law, according to (d)3 below. If the parties agree to
mediation, a conference shall be scheduled and held within 10 calendar days.

i. If the mediation results in agreement, the conclusions shall be incorporated into a written
agreement and signed by each party. The matter shall be considered settled. The agreement shall
be binding according to N.J.A.C. 6A:14-2.6(d)10.

ii. If the parties cannot reach an agreement, the matter shall be transmitted to the Office of
Administrative Law according to (d)3 below.

2. Upon receiving the acknowledgment from the Office of Special Education Programs, the
parties shall complete the exchange of relevant records and information according to the time
limits in N.J.A.C. 1:6A; and

3. A representative from the Office of Special Education Programs shall telephone the parties
and the clerk of the Office of Administrative Law and schedule a hearing date. If a party is not
available to schedule a hearing date, or the parties cannot agree to a hearing date, a date shall be
assigned by the Office of Administrative Law within the required timelines.

(e) A final decision shall be rendered by the administrative law judge not later than 45 calendar
days after the receipt of the request for the due process hearing by the Office of Special
Education Programs unless a specific adjournment is granted by the administrative law judge in
response to a request by either party to the dispute.

(f) The decision of the administrative law judge is final, binding on both parties and to be
implemented without undue delay unless stayed according to N.J.A.C. 1:6A-18.4.

(9) If the parent disagrees with the determination that the student's behavior was not a
manifestation of the student's disability or with any decision regarding placement under 34
C.F.R. 8§ 8 300.520 through 300.528, the parent may request an expedited hearing.

(h) To remove a student with a disability when school personnel maintain that it is dangerous for
the student to be in the current placement and the parent and district cannot agree to an
appropriate placement, the district board of education shall request an expedited hearing. The
administrative law judge may order a change in the placement of the student with a disability to
an appropriate interim alternative placement for not more than 45 days according to 34 C.F.R. §
300.521(a) through (e);

1. The procedure in 34 C.F.R. § 300.526(c) may be repeated as necessary.

(i) An expedited hearing shall be requested according to the following:
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1. The request for a due process hearing shall specify that an expedited hearing is requested due
to disciplinary action;

2. When a request for an expedited hearing is received, the Office of Special Education
Programs shall acknowledge receipt of the request, shall provide information to the parent
regarding free and low cost legal services, shall offer mediation to the parties and shall transmit
the case to the Office of Administrative Law according to the following:

I. A representative from the Office of Special Education Programs shall schedule the
mediation, if requested, and shall telephone the clerk of the Office of Administrative Law to
schedule a hearing date. If the parties are not available to schedule a hearing date or the parties
cannot agree to a hearing date, a date shall be assigned by the Office of Administrative Law
within the required timelines;

ii. The expedited hearing shall be conducted within 10 calendar days of receipt of the request
by the Office of Special Education Programs;

iii. The mediation shall be completed prior to the expedited hearing;

iv. If the mediation results in agreement, the conclusions shall be incorporated into a written
agreement and signed by each party. The matter shall be considered settled. The agreement shall
be binding according to N.J.A.C. 6A:14-2.6(d)10;

3. Upon receiving the acknowledgment of the request from the Office of Special Education
Programs, the parties shall complete the exchange of relevant records and information at least
two business days before the hearing; and

4. The expedited hearing shall result in a written decision being mailed to the parties within 45
days of the receipt of the request by the Office of Special Education Programs without
exceptions or extensions.

() In reviewing a decision with respect to a manifestation determination, the administrative law
judge shall determine whether the district board of education has demonstrated that the child's
behavior was not a manifestation of the student's disability consistent with the requirements of
34 C.F.R. § 300.523(d).

(k) In reviewing a decision under 34 C.F.R. § 300.520(a)(2) to place the student in an interim
alternative educational setting, the administrative law judge shall apply the standards in 34
C.F.R. § 300.521.

() Either party may apply in writing for emergency relief as a part of a request for a due process
hearing or an expedited hearing for disciplinary action, or at any time after a due process or
expedited hearing is requested pending a settlement or decision on the matter. The request shall
be supported by an affidavit or notarized statement specifying the basis for the request for
emergency relief. The applicant shall provide a copy of the request to the other party. The
request for emergency relief shall note that a copy was sent to the other party.
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(m) Prior to transmittal of a request for a due process hearing or an expedited hearing to the
Office of Administrative Law, an application for emergency relief shall be made to the State
Director of the Office of Special Education Programs. After transmittal of a request for a due
process hearing or an expedited hearing, any application for emergency relief shall be made
directly to the Office of Administrative Law.

1. Emergency relief may be requested according to N.J.A.C. 1:6A-12.1. Emergency relief may
be granted if the administrative law judge determines from the proofs that:

I. The petitioner will suffer irreparable harm if the requested relief is not granted;
ii. The legal right underlying the petitioner's claim is settled;
iii. The petitioner has a likelihood of prevailing on the merits of the underlying claim; and

iv. When the equities and interests of the parties are balanced, the petitioner will suffer greater
harm than the respondent will suffer if the requested relief is not granted.

(n) If the public agency responsible for implementing the IEP fails to implement a hearing
decision of the Office of Administrative Law, a request for enforcement may be made by the
parent. The request shall be made in writing to the State Director of the Office of Special
Education Programs, Department of Education. Upon receipt of this request, the Office of
Special Education Programs shall determine the implementation of the decision. If it is
determined that the district has failed to implement the decision or part of the decision, the
Office of Special Education Programs shall order the district to implement the decision or part of
the decision, as appropriate.

(o) Pending the outcome of a due process hearing, including an expedited due process hearing,
or any administrative or judicial proceeding, no change shall be made to the student's
classification, program or placement unless both parties agree, or emergency relief as part of a
request for a due process hearing is granted by the Office of Administrative Law according to
(m) above or as provided in 20 U.S.C. § 1415(k)(7) as amended and supplemented according to
34 C.F.R. § 300.526. (See chapter Appendixes A and D.)

1. If the decision of the administrative law judge agrees with the student's parents that a change
of placement is appropriate, that placement shall be treated as an agreement between the district
board of education and the parents for the remainder of any court proceedings.

(p) Any party may appeal the decision of an administrative law judge according to N.J.A.C.
1:6A-18.3.

6A:14-2.8 Discipline/suspension/expulsions

(a) For disciplinary reasons, school officials may order the removal of a student with a
disability from his or her current educational placement to an interim alternative educational
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setting, another setting, or a suspension for up to 10 consecutive or cumulative school days in a
school year. Such suspensions are subject to the same district board of education procedures as
nondisabled students. However, at the time of removal, the principal shall forward written
notification and a description of the reasons for such action to the case manager.

1. The district board of education need not provide services during periods of removal to a
student with a disability who has been removed from his or her current placement for 10 school
days or less in that school year, if services are not provided to a student without disabilities who
has been similarly removed.

(b) Removals of a student with a disability from the student’s current educational placement for
disciplinary reasons constitutes a change of placement if:

1. The removal is for more than 10 consecutive school days; or

2. The student is subjected to a series of short-term removals that constitute a pattern because
they cumulate to more than 10 school days in a school year and because of factors such as the
length of each removal, the total amount of time the student is removed and the proximity of the
removals to one another.

I. School officials in consultation with the student's case manager shall determine whether a
series of short-term removals constitutes a pattern that creates a change of placement.

(c) Disciplinary action initiated by a district board of education which involves removal to an
interim alternative educational setting, suspension for more than 10 school days in a school year
or expulsion of a student with a disability shall be in accordance with 20 U.S.C. 8§ 1415(k), as
amended and supplemented. (See chapter Appendixes A and D.)

(d) In the case of a student with a disability who has been removed from his or her current
placement for more than 10 cumulative or consecutive school days in the school year, the district
board of education shall provide services to the extent necessary to enable the student to progress
appropriately in the general education curriculum and advance appropriately toward achieving
the goals set out in the student's IEP.

1. When it is determined that a series of short-term removals is not a change of placement,
school officials, in consultation with the student's special education teacher and case manager
shall determine the extent to which services are necessary to enable the student to progress
appropriately in the general curriculum and advance appropriately toward achieving the goals set
out in the student's IEP.

2. When a removal constitutes a change of placement, and it is determined that the behavior is
not a manifestation of the student's disability, the student's IEP team shall determine the extent to
which services are necessary to enable the student to progress appropriately in the general
curriculum and advance appropriately toward achieving the goals set out in the student's IEP.
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(e) In the case of a removal for drug or weapons offenses under 34 C.F.R. § 300.520(a)(2), or a
removal by an administrative law judge for dangerousness consistent with 34 C.F.R. § 300.521,
the district board of education shall provide services to the student with a disability consistent
with 34 C.F.R. § 300.522, incorporated herein by reference.

6A:14-2.9 Student records
(a) All student records shall be maintained according to N.J.A.C. 6:3-6.

(b) The parent, adult student or their designated representative shall be permitted to inspect and
review the contents of the student's records maintained by the district board of education under
N.J.A.C. 6:3-6 without unnecessary delay and before any meeting regarding the IEP.

(c) Any consent required for students with disabilities under N.J.A.C. 6:3- 6 shall be obtained
according to N.J.A.C. 6A:14-1.3 "consent” and 2.3(a) and (b).

6A:14-2.10 Reimbursement for unilateral placement by parents

(a) Except as provided in N.J.A.C. 6A:14-6.1(a), the district board of education shall not be
required to pay for the cost of education, including special education and related services, of a
student with a disability if the district made available a free, appropriate public education and the
parents elected to enroll the student in a nonpublic school, an early childhood program, or an
approved private school for the disabled.

(b) If the parents of a student with a disability, who previously received special education and
related services from the district of residence, enroll the student in a nonpublic school, an early
childhood program, or approved private school for the disabled without the consent of or referral
by the district board of education, an administrative law judge may require the district to
reimburse the parents for the cost of that enrollment if the administrative law judge finds that the
district had not made a free, appropriate public education available to that student in a timely
manner prior to that enrollment and that the private placement is appropriate. A parental
placement may be found to be appropriate by a court of competent jurisdiction or an
administrative law judge according to N.J.A.C. 6A:14-6.5, even if it does not meet the standards
that apply to the education provided by the district board of education.

(c) The parents must provide notice to the district board of education of their concerns and their
intent to enroll their child in a nonpublic school at public expense. The cost of reimbursement
described in (b) above may be reduced or denied:

1. If at the most recent IEP meeting that the parents attended prior to the removal of the student
from the public school, the parents did not inform the IEP team that they were rejecting the IEP
proposed by the district;

2. At least 10 business days (including any holidays that occur on a business day) prior to the
removal of the student from the public school, the parents did not give written notice to the
district board of education of their concerns or intent to enroll their child in a nonpublic school,
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3. If prior to the parents' removal of the student from the public school, the district proposed a
reevaluation of the student and provided notice according to N.J.A.C. 6A:14-2.3(e) and (f) but
the parents did not make the student available for such evaluation; or

4. Upon a judicial finding of unreasonableness with respect to actions taken by the parents.

(d) The cost of the reimbursement for enrollment in a nonpublic school may not be reduced or
denied if the parents failed to provide the required notice described in (c)1 and 2 above if:

1. The parent is illiterate and cannot write in English;

2. Compliance with the notice requirement in (c)1 and 2 above would likely result in physical
or serious emotional harm to the student;

3. The school prevented the parent from providing such notice; or

4. The parent had not received written notice according to N.J.A.C. 6A:14- 2.3(e) and (f) of the
notice requirement that is specified in (c)1 and 2 above.

SUBCHAPTER 3. SERVICES
6A:14-3.1 General requirements

(a) Child study team members, specialists in the area of disabilities, school personnel and
parents as required by this subchapter shall be responsible for identification, evaluation,
determination of eligibility, development and review of the individualized education program,
and placement.

(b) Child study team members shall include a school psychologist, a learning disabilities
teacher-consultant and a school social worker. All child study team members shall be employees
of a district board of education, have an identifiable, apportioned time commitment to the local
school district and shall be available during the hours students are in attendance.

(c) Specialists in the area of disability may include, but not be limited to, child study team
members, as well as speech-language specialists, occupational therapists, physical therapists,
audiologists, school nurses, advance practice nurses and physicians who are appropriately
certified and/or licensed to carry out activities under this chapter. Where an educational
certificate and a license are required to carry out activities under this chapter, the professional
shall be certified and licensed.

(d) Child study team members and, to the extent appropriate, specialists in the area of disability:

1. Shall participate in the evaluation of students who may need special education programs and
services according to N.J.A.C. 6A:14-3.3 and 3.4;
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2. Shall participate in the determination of eligibility of students for special education programs
and services according to N.J.A.C. 6A:14-3.5;

3. May deliver appropriate related services to students with disabilities;

4. May provide preventive and support services to nondisabled students; and

5. May provide services to the general education staff regarding techniques, materials and
programs for students experiencing difficulties in learning. Services include, but are not limited
to, the following:

i. Consultation with school staff and parents; and

ii. The design, implementation and evaluation of techniques to prevent and/or remediate
educational difficulties.

6A:14-3.2 Case manager

(a) A case manager shall be assigned to a student when it is determined that an initial evaluation
shall be conducted. Child study team members or speech-language specialists when they act as
members of the child study team shall be designated and serve as the case manager for each
student with a disability.

(b) The case manager shall coordinate the development, monitoring and evaluation of the
effectiveness of the IEP. The case manager shall facilitate communication between home and
school and shall coordinate the annual review and reevaluation process.

(c) The case manager shall:

1. Be knowledgeable about the student's educational needs and program;

2. Be knowledgeable about special education procedures and procedural safeguards;

3. Have an apportioned amount of time for case management responsibilities; and

4. Be responsible for transition planning.
6A:14-3.3 Location, referral and identification

(a) Each district board of education shall develop written procedures for students age three
through 21, including students attending nonpublic schools, who reside within the local school

district with respect to the location and referral of students who may be disabled due to physical,
sensory, emotional, communication, cognitive or social difficulties.
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1. The requirements of this section apply to highly mobile students with disabilities, such as
migrant and homeless students, and to students who may be disabled even though they are
advancing from grade to grade.

2. The activities undertaken to locate nonpublic school students with disabilities shall be
comparable to activities undertaken to locate public school students with disabilities. In addition,
each district board of education shall consult with appropriate representatives of nonpublic
school students on how to carry out these activities.

3. The referral procedures shall provide for:

i. Interventions in the general education program according to N.J.A.C. 6A:16-7;

ii. Evaluation to determine eligibility for special education and related services; and/or
iii. Other educational action, as appropriate.

(b) The procedures shall provide for referral by instructional, administrative and other
professional staff of the local school district, parents and agencies concerned with the welfare of
students.

(c) Interventions in the general education program to alleviate educational problems shall be
provided to a student unless the student's educational problem(s) is such that direct referral to the
child study team is required according to (d) below.

1. The staff of the general education program shall maintain written documentation of the
implementation and effectiveness of the interventions.

2. When it is determined that interventions in the general education program have not
adequately addressed the educational difficulties and it is believed that the student may be
disabled, the student shall be referred for evaluation to determine eligibility for special education
programs and services under this chapter.

3. A determination whether or not to conduct an evaluation shall be made in accordance with
(e) below.

(d) Interventions in the regular education program are not a prerequisite to an evaluation for
services under this chapter when:

1. It can be documented that the nature of the student's educational problem(s) is such that
evaluation to determine eligibility for services under this chapter is warranted without delay; or

2. The parent makes a written request for an evaluation to determine eligibility for services
under this chapter. Such a request shall be considered a referral and shall be forwarded without
delay to the child study team for consideration.



(e) When a preschool age or school age student is referred for an initial evaluation to determine
eligibility for special education programs and services under this chapter, a meeting of the child
study team, the parent and the regular education teacher of the student who is knowledgeable
about the student's educational performance or if there is no teacher of the student, a teacher who
is knowledgeable about the district's programs shall be convened within 20 calendar days
(excluding school holidays, but not summer vacation) of receipt of the written request. This
group shall determine whether an evaluation is warranted and, if warranted, shall determine the
nature and scope of the evaluation, according to N.J.A.C. 6A:14-3.4(a). The parent shall be
provided written notice of the determination(s), which includes a request for consent to evaluate,
if an evaluation will be conducted, according to N.J.A.C. 6A:14-2.3(a).

1. To facilitate the transition from early intervention to preschool, a child study team member of
the district board of education shall participate in the preschool transition planning conference
arranged by the Department of Health and Senior Services.

2. Preschoolers with disabilities shall have their IEPs implemented no later than age three. To
assure that preschoolers with disabilities have their initial IEPs implemented no later than age
three, a written request for initial evaluation shall be forwarded to the district at least 120 days
prior to the preschooler attaining age three.

3. When a preschool age child is referred for an initial evaluation, a speech-language specialist
shall participate as a member of the child study team in the meeting to determine whether to
evaluate and the nature and scope of the evaluation.

4. For students ages five to 21, when the suspected disability includes a language disorder, the
child study team, the parent, a speech-language specialist and the regular education teacher of the
student who has knowledge of the student's educational performance or if there is no teacher of
the student, a teacher who is knowledgeable about the district's programs shall participate in the
meeting to decide whether to evaluate and the nature and scope of the evaluation.

5. For students ages five to 21, when the suspected disability is a disorder of voice, articulation
and/or fluency only, the decision to evaluate and the determination of the nature and scope of the
evaluation shall be according to (e) above, except that the meeting shall include the speech-
language specialist, the parent and the regular education teacher of the student who has
knowledge of the student's educational performance or if there is no teacher of the student, a
teacher who is knowledgeable about the district's programs.

(f) When it is determined that an evaluation for eligibility for services under this chapter is
warranted, the student shall be considered identified as potentially disabled. If the student is
removed for disciplinary action, limitations on the amount of time the student is removed and the
requirement to provide services shall be consistent with procedures in N.J.A.C. 6A:14-2.8.
Additionally, in accordance with 20 U.S.C. 8 1415(k)(8)(A) and (B), protections for children not
yet eligible for special education and related services shall apply. (See chapter Appendix A.)

(9) Audiometric screening according to N.J.A.C. 6A:16-2.2(e)3 shall be conducted for every
student referred to the child study team for a special education evaluation.
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(h) Vision screening shall be conducted by the school nurse for every student referred to the
child study team for a special education evaluation.

(i) The New Jersey Department of Education incorporates by reference the provisions at 34
C.F.R. 8 300.125 regarding child find. (See chapter Appendix E.)

6A:14-3.4 Evaluation

(a) The child study team, the parent and the regular education teacher of the student who has
knowledge of the student's educational performance or if there is no teacher of the student, a
teacher who is knowledgeable about the district's programs shall:

1. Review existing evaluation data on the student including evaluations and information
provided by the parents, current classroom-based assessments and observations, and the
observations of teachers and related services providers, and consider the need for any health
appraisal or specialized medical evaluation;

2. On the basis of the review in (a)1 above identify what additional data, if any are needed to
determine:

i. Whether the student has a disability under this chapter;

ii. The present levels of performance and educational needs of the student;

iii. Whether the student needs special education and related services; and

iv. Whether any additions or modifications to the special education and related services are
needed to enable the student with a disability to meet annual goals set out in the IEP and to
participate, as appropriate, in the general education curriculum; and

3. Determine which child study team members and/or specialists shall conduct the evaluation.

(b) Prior to conducting any assessment as part of an initial evaluation, the district shall request
and obtain consent to evaluate according to N.J.A.C. 6A:14-3.3(e).

(c) After parental consent for initial evaluation of a preschool age or school age student has been
received, the evaluation, determination of eligibility for services under this chapter, and, if
eligible, development and implementation of the IEP for the student shall be completed within
90 calendar days.

1. If initial evaluation of a preschool age child is warranted, the district board of education shall
take steps to ensure that consent to evaluate is obtained without delay.

(d) An initial evaluation shall consist of a multi-disciplinary assessment in all areas of suspected
disability. Such evaluation shall include assessment by at least two members of the child study
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team and other specialists in the area of disability as required or as determined necessary. Each
evaluation of the student shall:

1. Include, where appropriate, or required, the use of a standardized test(s) which shall be:
i. Individually administered;

ii. Valid and reliable;

iii. Normed on a representative population; and

iv. Scored as either standard score with standard deviation or norm referenced scores with a
cutoff score;

2. Include functional assessment of academic performance and, where appropriate, behavior.
Each of the following components shall be completed by at least one evaluator:

i. A minimum of one structured observation by one evaluator in other than a testing session;

(1) In the case of a student who is suspected of having a specific learning disability, one
evaluator shall observe the student's academic performance in the regular classroom;

(2) In the case of a student of preschool age, a child study team member in an environment
appropriate for a child of that age;

ii. An interview with the student's parent;
iii. An interview with the teacher(s) referring the potentially disabled student;

iv. A review of the student's developmental/educational history including records and
interviews;

v. A review of interventions documented by the classroom teacher(s) and others who work
with the student; and

vi. One or more informal measure(s) which may include, but not be limited to, surveys and
inventories; analysis of work; trial teaching; self-report; criterion referenced tests; curriculum
based assessment; and informal rating scales; and

3. Beginning at age 14, or younger if appropriate, include assessment(s) to determine
appropriate post-secondary outcomes.

(e) When the suspected disability is a disorder of articulation, voice or fluency according to
N.J.A.C. 6A:14-3.6(b), the speech-language specialist shall:
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1. Meet with the parent and the student's regular education teacher who is knowledgeable about
the student's educational performance or, if there is no regular education teacher, a regular
education teacher who is knowledgeable about the district's programs to review existing data on
the student including evaluations and information provided by the parents, current classroom-
based assessments and observations, and the observations of teachers and related services
providers;

2. Obtain consent to conduct the evaluation according to N.J.A.C. 6A:14- 3.3(e)5;

3. Conduct an assessment according to (d)1 and 2 above. The assessment shall include written
information from the classroom teacher of the educational impact created by the speech problem.
Such assessment shall fulfill the requirement for multi-disciplinary evaluation as required in (d)
above; and

4. Prepare a written report of the results according to (f) below.

(f) A written report of the results of each assessment shall be prepared. At the discretion of the
district, the written report may be prepared collaboratively by the evaluators or each evaluator
may prepare an individually written report of the results of his or her assessments. Each written
report shall be dated and signed by the individual(s) who conducted the assessment and shall
include:

1. An appraisal of the student's current functioning and an analysis of instructional
implication(s) appropriate to the professional discipline of the evaluator;

2. A statement regarding relevant behavior of the student, either reported or observed and the
relationship of that behavior to the student's academic functioning;

3. If an assessment is not conducted under standard conditions, the extent to which it varied
from standard conditions;

4. When a student is suspected of having a specific learning disability, the documentation of the
determination of eligibility shall include a statement of:

i. Whether the student has a specific learning disability;

ii. The basis for making the determination;

iii. The relevant behavior noted during the observation;

iv. The relationship of that behavior to the student's academic performance;
v. Educationally relevant medical findings, if any;

vi. Whether there is a severe discrepancy between achievement and ability that is not
correctable without special education and related services;
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vii. The determination concerning the effects of environmental, cultural or economic
disadvantage; and

5. Additionally each team member shall certify in writing whether the report reflects his or her
conclusions. If the report does not reflect his or her conclusions, the team member must submit a
separate statement presenting his or her conclusions.

(9) The reports and assessments of child study team members or specialists from other public
school districts, Department of Education approved clinics or agencies, educational services
commissions or jointure commissions or professionals in private practice may be submitted to
the IEP team for consideration. The IEP team may accept or reject the entire report(s) or any part
of the report(s). Acceptance of the report shall be noted in writing and shall become part of the
report(s) of the district. If a report or part of a report is rejected, a written rationale shall be
provided to the parent by the IEP team.

(h) Upon receipt of a written referral to the child study team, the school nurse shall review and
summarize available health and medical information regarding the student and shall transmit the
summary to the child study team for the meeting according to N.J.A.C. 6A:14-3.4(a)1 to
consider the need for a health appraisal or specialized medical evaluation.

6A:14-3.5 Deter mination of eligibility for special education and related services

(a) When an initial evaluation is completed for a student age three through 21, a meeting
according to N.J.A.C. 6A:14-2.3(i)1 shall be convened to determine whether the student is
eligible for special education and related services. A copy of the evaluation report(s) and
documentation and information that will be used for a determination of eligibility shall be given
to the parent not less than 10 calendar days prior to the meeting. If eligible, the student shall be
assigned the classification "eligible for special education and related services." Eligibility shall
be determined collaboratively by the participants described in N.J.A.C. 6A:14-2.3(i)1.

(b) In making a determination of eligibility for special education and related services, a student
shall not be determined eligible if the determinant factor is due to a lack of instruction in reading
or math or due to limited English proficiency.

(c) A student shall be determined eligible and classified "eligible for special education and
related services™ under this chapter when it is determined that the student has one or more of the
disabilities defined in (c)1 through 13 below; the disability adversely affects the student's
educational performance and the student is in need of special education and related services.
Classification shall be based on all assessments conducted including assessment by child study
team members and assessment by other specialists as specified below.

1. "Auditorily impaired" corresponds to "auditorily handicapped" and further corresponds to the
Federal eligibility categories of deafness or hearing impairment. "Auditorily impaired” means an
inability to hear within normal limits due to physical impairment or dysfunction of auditory
mechanisms characterized by (c)1i or ii below. An audiological evaluation by a specialist
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qualified in the field of audiology and a speech and language evaluation by a certified speech-
language specialist are required.

i. "Deafness"--The auditory impairment is so severe that the student is impaired in processing
linguistic information through hearing, with or without amplification and the student's
educational performance is adversely affected.

ii. "Hearing impairment”--An impairment in hearing, whether permanent or fluctuating which
adversely affects the student's educational performance.

2. "Autistic" means a pervasive developmental disability which significantly impacts verbal and
nonverbal communication and social interaction that adversely affects a student's educational
performance. Onset is generally evident before age three. Other characteristics often associated
with autism are engagement in repetitive activities and stereotyped movements, resistance to
environmental change or change in daily routine, unusual responses to sensory experiences and
lack of responsiveness to others. The term does not apply if the student's adverse educational
performance is due to emotional disturbance as defined in (c)5 below. A child who manifests the
characteristics of autism after age three may be classified as autistic if the criteria in this
paragraph are met. An assessment by a certified speech-language specialist and an assessment by
a physician trained in neurodevelopmental assessment are required.

3. "Cognitively impaired™” corresponds to "mentally retarded™ and means a disability that is
characterized by significantly below average general cognitive functioning existing concurrently
with deficits in adaptive behavior; manifested during the developmental period that adversely
affects a student's educational performance and is characterized by one of the following:

i. "Mild cognitive impairment” corresponds to "educable” and means a level of cognitive
development and adaptive behavior in home, school and community settings that are mildly
below age expectations with respect to all of the following:

(1) The quality and rate of learning;

(2) The use of symbols for the interpretation of information and the solution of problems; and

(3) Performance on an individually administered test of intelligence that falls within a range of
two to three standard deviations below the mean.

ii. "Moderate cognitive impairment” corresponds to "trainable™ and means a level of cognitive
development and adaptive behavior that is moderately below age expectations with respect to the
following:

(1) The ability to use symbols in the solution of problems of low complexity;

(2) The ability to function socially without direct and close supervision in home, school and
community settings; and



(3) Performance on an individually administered test of intelligence that falls three standard
deviations or more below the mean.

iii. "Severe cognitive impairment™ corresponds to "eligible for day training” and means a level
of functioning severely below age expectations whereby in a consistent basis the student is
incapable of giving evidence of understanding and responding in a positive manner to simple
directions expressed in the child's primary mode of communication and cannot in some manner
express basic wants and needs.

4. "Communication impaired™ corresponds to "communication handicapped™ and means a
language disorder in the areas of morphology, syntax, semantics and/or pragmatics/discourse
which adversely affects a student's educational performance and is not due primarily to an
auditory impairment. The problem shall be demonstrated through functional assessment of
language in other than a testing situation and performance below 1.5 standard deviations, or the
10th percentile on at least two standardized oral language tests, where such tests are appropriate.
When the area of suspected disability is language, assessment by a certified speech-language
specialist and assessment to establish the educational impact are required. The speech-language
specialist shall be considered a child study team member.

i. When it is determined that the student meets the eligibility criteria according to the definition
in (c)4 above, but requires instruction by a speech-language specialist only, the student shall be
classified as eligible for speech-language services.

ii. When the area of suspected disability is a disorder of articulation, voice or fluency, the
student shall be evaluated according to N.J.A.C. 6A:14-3.4(e) and if eligible, classified as
eligible for speech-language services according to N.J.A.C. 6A:14-3.6(a).

5. "Emotionally disturbed" means a condition exhibiting one or more of the following
characteristics over a long period of time and to a marked degree that adversely affects a
student's educational performance due to:

i. An inability to learn that cannot be explained by intellectual, sensory or health factors;

ii. An inability to build or maintain satisfactory interpersonal relationships with peers and
teachers;

iii. Inappropriate types of behaviors or feelings under normal circumstances;
iv. A general pervasive mood of unhappiness or depression; or

v. A tendency to develop physical symptoms or fears associated with personal or school
problems.

6. "Multiply disabled"” corresponds to "multiply handicapped"” and means the presence of two or
more disabling conditions. Eligibility for speech-language services as defined in this section
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shall not be one of the disabling conditions for classification based on the definition of "multiply
disabled.” "Multiply disabled" is characterized as follows:

i. "Multiple disabilities” means concomitant impairments, the combination of which causes
such severe educational problems that programs designed for the separate disabling conditions
will not meet the student's educational needs.

ii. "Deaf/blindness” means concomitant hearing and visual impairments, the combination of
which causes such severe communication and other developmental and educational problems
that they cannot be accommodated in special education programs solely for students with
deafness or students with blindness.

7. "Orthopedically impaired™ corresponds to "orthopedically handicapped"” and means a
disability characterized by a severe orthopedic impairment that adversely affects a student's
educational performance. The term includes malformation, malfunction or loss of bones, muscle
or tissue. A medical assessment documenting the orthopedic condition is required.

8. "Other health impaired" corresponds to "chronically ill" and means a disability characterized
by having limited strength, vitality or alertness, including a heightened alertness with respect to
the educational environment, due to chronic or acute health problems, such as attention deficit
disorder or attention deficit hyperactivity disorder, a heart condition, tuberculosis, rheumatic
fever, nephritis, asthma, sickle cell anemia, hemophilia, epilepsy, lead poisoning, leukemia,
diabetes or any other medical condition, such as Tourette Syndrome, that adversely affects a
student's educational performance. A medical assessment documenting the health problem is
required.

9. "Preschool disabled" corresponds to preschool handicapped and means an identified
disabling condition and/or a measurable developmental impairment which occurs in children
between the ages of three and five years and requires special education and related services.

10. "Social maladjustment” means a consistent inability to conform to the standards for
behavior established by the school. Such behavior is seriously disruptive to the education of the
student or other students and is not due to emotional disturbance as defined in (c)5 above.

11. "Specific learning disability™ corresponds to "perceptually impaired” and means a disorder
in one or more of the basic psychological processes involved in understanding or using language,
spoken or written, that may manifest itself in an imperfect ability to listen, think, speak, read,
write, spell, or to do mathematical calculations, including conditions such as perceptual
disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia.

i. It is characterized by a severe discrepancy between the student's current achievement and
intellectual ability in one or more of the following areas:

(1) Basic reading skills;

(2) Reading comprehension;



(3) Oral expression;

(4) Listening comprehension;

(5) Mathematical computation;
(6) Mathematical reasoning; and
(7) Written expression.

ii. The term does not apply to students who have learning problems that are primarily the result
of visual, hearing, or motor disabilities, general cognitive deficits, emotional disturbance or
environmental, cultural or economic disadvantage.

iii. The district shall adopt procedures that utilize a statistical formula and criteria for
determining severe discrepancy. Evaluation shall include assessment of current academic
achievement and intellectual ability.

12. "Traumatic brain injury™ corresponds to "neurologically impaired™ and means an acquired
injury to the brain caused by an external physical force or insult to the brain, resulting in total or
partial functional disability or psychosocial impairment, or both. The term applies to open or
closed head injuries resulting in impairments in one or more areas, such as cognition; language;
memory; attention; reasoning; abstract thinking; judgment; problem-solving; sensory,
perceptual and motor abilities; psychosocial behavior; physical functions; information
processing; and speech.

13. "Visually impaired" corresponds to "visually handicapped” and means an impairment in
vision that, even with correction, adversely affects a student's educational performance. The
term includes both partial sight and blindness. An assessment by a specialist qualified to
determine visual disability is required. Students with visual impairments shall be reported to the
Commission for the Blind and Visually Impaired.

6A:14-3.6 Determination of éigibility for speech-language services
(a) "Eligible for speech-language services" means a speech and/or language disorder as follows:
1. A speech disorder in articulation, phonology, fluency, voice, or any combination, unrelated
to dialect, cultural differences or the influence of a foreign language, which adversely affects a

student's educational performance; and/or

2. A language disorder which meets the criteria of N.J.A.C. 6A:14-3.5(c) 4 and the student
requires speech-language services only.

(b) The evaluation for a speech disorder shall be conducted according to N.J.A.C. 6A:14-3.4(e).
Documentation of the educational impact of the speech problem shall be provided by the


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1012299&DocName=NJADC6A%3A14-3.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1012299&DocName=NJADC6A%3A14-3.4&FindType=L

student's teacher. The speech disorder must meet the criteria in (b)1, 2, and/or 3 below and
require instruction by a speech-language specialist:

1. Articulation/phonology: On a standardized articulation or phonology assessment, the student
exhibits one or more sound production error patterns beyond the age at which 90 percent of the
population has achieved mastery according to current developmental norms and misarticulates
sounds consistently in a speech sample.

2. Fluency: The student demonstrates at least a mild rating, or its equivalent, on a formal
fluency rating scale and in a speech sample, the student exhibits disfluency in five percent or
more of the words spoken.

3. Voice: On a formal rating scale, the student performs below the normed level for voice
quality, pitch, resonance, loudness or duration and the condition is evident on two separate
occasions, three to four weeks apart, at different times.

(c) When the initial speech-language evaluation is completed, classification shall be determined
collaboratively by the participants at a meeting according to N.J.A.C. 6A:14-2.3(i)1. The speech-
language specialist who conducted the evaluation shall be considered a child study team member
at the meeting to determine whether a student is eligible for speech-language services. A copy of
the evaluation report(s) and documentation of eligibility shall be given to the parent.

(d) The IEP shall be developed in a meeting according to N.J.A.C. 6A:14- 2.3(i)2. The speech-
language specialist shall be considered the child study team member, the individual who can
interpret the instructional implications of evaluation results and the service provider at the IEP
meeting. The speech-language specialist may serve as the agency representative at the IEP
meeting.

(e) When a student has been determined eligible for speech-language services and other
disabilities are suspected or other services are being considered, the student shall be referred to
the child study team.

6A:14-3.7 Individualized education program

(a) A meeting to develop the IEP shall be held within 30 calendar days of a determination that a
student is eligible for special education and related services or eligible for speech-language
services. An IEP shall be in effect before special education and related services are provided to a
student with a disability and such IEP shall be implemented as soon as possible following the
IEP meeting.

1. At the beginning of each school year, the district board of education shall have in effect an
IEP for every student who is receiving special education and related services from the district;

2. The student's IEP shall be accessible to each regular education teacher, special education
teacher, related services provider, and other service provider who is responsible for its
implementation;
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3. The district board of education shall inform each teacher and provider described in (a)2
above of his or her specific responsibilities related to implementing the student's IEP and the
specific accommodations, modifications, and supports to be provided for the student in
accordance with the IEP; and

4. The district board of education shall ensure that there is no delay in implementing a student's
IEP including any case in which the payment source for providing or paying for special
education and related services is being determined.

(b) The IEP shall be developed by the IEP team according to N.J.A.C. 6A:14- 2.3(i)2 for
students classified eligible for special education and related services or according to N.J.A.C.
6A:14-3.6(d) for students classified eligible for speech-language services.

(c) When developing the IEP, the IEP team shall:

1. Consider the strengths of the student and the concerns of the parents for enhancing the
education of their child;

2. Consider the results of the initial evaluation or most recent evaluation of the student and, as
appropriate, the student's performance on any general State or districtwide assessment;

3. In the case of a student whose behavior impedes his or her learning or that of others,
consider, when appropriate, strategies, including positive behavioral interventions and supports
to address that behavior;

4. In the case of a student with limited English proficiency, consider the language needs of the
student as related to the IEP;

5. In the case of a student who is blind or visually impaired, provide for instruction in Braille
and the use of Braille unless the IEP team determines, after an evaluation of the student's reading
and writing skills, and current and projected needs for instruction in Braille that such instruction
is not appropriate;

6. Consider the communication needs of the student;

7. In the case of a student who is deaf or hard of hearing consider the student's language and
communication needs, opportunities for direct communication with peers and professional
personnel in the student's language and communication mode, academic level, and full range of
opportunities for direct instruction in the student's language and communication mode;

8. Consider whether the student requires assistive technology devices and services.

I. The district board of education shall ensure that assistive technology devices or assistive
technology services, or both, as defined in N.J.A.C. 6A:14-1.3, are made available to a student
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with a disability if required as part of the student's special education, related services or
supplementary aids and services.

ii. On a case-by-case basis, the use of school-purchased assistive technology devices in a
student's home or in other settings is required if the IEP team determines that the student needs
access to those devices in order to receive a free, appropriate public education; and

9. Beginning at age 14, or younger if determined appropriate by the IEP team, consider the need
for technical consultation from the Division of VVocational Rehabilitation Services, Department
of Labor and other agencies providing transition services.

(d) With the exception of an IEP for a student classified as eligible for speech-language services,
the IEP shall include, but not be limited to:

1. A statement of the student's present levels of educational performance, including, but not
limited to:

i. How the student's disability affects the student's involvement and progress in the general
curriculum; or

ii. For preschool students, as appropriate, how the disability affects the student's participation
in appropriate activities;

2. A statement of measurable annual goals that shall be related to the core curriculum content
standards through the general education curriculum unless otherwise required according to the
student's educational needs. Such measurable annual goals shall include benchmarks or short-
term objectives related to:

i. Meeting the student's needs that result from the student's disability to enable the student to be
involved in and progress in the general education curriculum; and

Ii. Meeting each of the student's other educational needs that result from the student's
disability;

3. A statement of the special education and related services and supplementary aids and
services that shall be provided for the student, or on behalf of the student, and a statement of the
program modifications or supports for school personnel that shall be provided for the student:

i. To advance appropriately toward attaining the annual goals;

ii. To be involved and progress in the general education curriculum according to (d)1 above
and to participate in extracurricular and other nonacademic activities; and

iii. To be educated and participate with other students with disabilities and nondisabled
students;



4. An explanation of the extent, if any, to which the student shall not participate with
nondisabled students in the general education class and in extracurricular and nonacademic
activities;

5. A statement of any individual modifications in the administration of Statewide or districtwide
assessments of student achievement needed for the student to participate in such assessment.

i. If the IEP team determines that the student shall not participate in a particular general
Statewide or districtwide assessment of student achievement (or part of such an assessment), a
statement of why that assessment is not appropriate for the student according to N.J.A.C. 6A:14-
4.11 and a statement of how that student shall be assessed;

6. A statement which specifies the projected date for the beginning of the services and
modifications described in (d)3 above, and the anticipated frequency, location, and duration of
those services and modifications. For in-class resource programs, the IEP shall specify the
frequency and amount of instructional time the in-class resource teacher is present in the class;

7. Beginning at age 14, a statement of the State and local graduation requirements that the
student shall be expected to meet. The statement shall be reviewed annually. If a student with a
disability is exempted from or there is a modification to local and State high school graduation
requirements, the statement shall include:

I. A rationale for the exemption or modification based on the student's educational needs which
shall be consistent with N.J.A.C. 6A:14-4.12; and

ii. A description of the alternate proficiencies to be achieved by the student to qualify for a
State endorsed diploma.

8. A statement of student's transition from an elementary program to the secondary program
which shall be determined by factors including number of years in school; social, academic and
vocational development; and chronological age;

9. Beginning at age 14, or younger if determined appropriate by the IEP team, and updated
annually, a statement of the transition service needs of the student under the applicable parts of
the student's IEP that focuses on the student's courses of study including, when appropriate,
technical consultation from the Division of VVocational Rehabilitation Services, Department of
Labor and other agencies providing transition services;

10. Beginning at age 16, or younger if deemed appropriate by the IEP team, a statement of
needed transition services including when appropriate, a statement of the interagency
responsibilities, or any needed linkages. Transition services are defined in N.J.A.C. 6A:14-1.3.

i. The transition services as defined in N.J.A.C. 6A:14-1.3 shall be based on the individual
student's needs, taking into account the student's preferences and interests and shall include:

(1) Instruction;
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(2) Related services;

(3) Community experiences;

(4) The development of employment and other post-school adult living objectives; and
(5) If appropriate, acquisition of daily living skills and functional vocational evaluation;

11. The person(s) responsible to serve as a liaison to post-secondary resources and make
referrals to the resources as appropriate. If the student with disabilities does not attend the IEP
meeting where transition services are discussed, the district board of education or public agency
shall take other steps to ensure that the student's preferences and interests are considered,

12. Beginning at least three years before the student reaches age 18, a statement that the student
and the parent have been informed of the rights under this chapter that will transfer to the student
on reaching the age of majority;

13. A statement of how the student's progress toward the annual goals described in (d)2 above
will be measured; and

14. A statement of how the student's parents will be regularly informed of their student's
progress toward the annual goals and the extent to which that progress is sufficient to enable the
student to achieve the goals by the end of the year. The parents of a student with a disability
shall be informed of the progress of their child at least as often as parents of a nondisabled
student are informed of their child's progress.

(e) The IEP for the student classified as eligible for speech-language services shall include (d)1
through 6, 13 and 14 above. When appropriate, (d)9, 10, 11 and 12 above shall be included. The
statement of the current educational status in (d)1 above shall be a description of the student's
status in speech-language performance. Students who are classified as eligible for speech-
language services shall not be exempted from districtwide or Statewide assessment.

(f) If an agency other than the district board of education fails to provide the transition services
included in the student's individualized education program, the district board of education shall
reconvene a meeting of the IEP participants. Alternative strategies to meet the student's
transition objectives shall be identified.

(g) If an agency invited to send a representative to the IEP meeting does not do so, the district
board of education shall take other steps to obtain the participation of the other agency in the
planning of any transition services.

(h) Annually, or more often if necessary, the IEP team shall meet to review and revise the IEP
and determine placement as specified in this subchapter.



1. The annual review of the IEP for a preschool student with disabilities shall be completed by
June 30 of the student's last year of eligibility for a preschool program.

2. The annual review of the IEP for an elementary school student with disabilities shall be
completed by June 30 of the student's last year in the elementary school program. The annual
review shall include input from the staff of the secondary school.

(i) The IEP team shall review:

1. Any lack of expected progress toward the annual goals and in the general curriculum, where
appropriate;

2. The results of any reevaluation conducted according to N.J.A.C. 6A:14- 3.8;

3. Information about the student including information provided by the parents, current
classroom-based assessments and observations, and the observations of teachers and related
services providers;

4. The student's anticipated needs; or
5. Other relevant matters.

(j) Signatures of those persons who participated in the meeting to develop the IEP shall be
maintained and a copy of the IEP shall be provided to the parents.

(k) When the parent declines participation in an IEP meeting or is in disagreement with the
recommendations, the remaining participants shall develop a written IEP in accordance with this
section. However, initial implementation of special education cannot occur until consent is
obtained or a due process hearing decision is issued. For other than initial implementation of
special education, consent is not required. The parents shall be provided written notice
according to N.J.A.C. 6A:14-2.3(e) and (f).

6A:14-3.8 Reevaluation

(a) Within three years of the previous classification, a multi-disciplinary reevaluation shall be
completed to determine whether the student continues to be a student with a disability.
Reevaluation shall be conducted sooner if conditions warrant or if the student's parent or teacher
requests the reevaluation. When a reevaluation is conducted sooner at the request of a parent or
teacher, or because conditions warrant, the reevaluation shall be completed without undue delay.

(b) As part of any reevaluation, the IEP team shall determine the nature and scope of the
reevaluation according to the following:

1. The IEP team shall review existing evaluation data on the student, including:

I. Evaluations and information provided by the parents;
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ii. Current classroom based assessments and observations; and
iii. Observations by teachers and related services providers; and

2. On the basis of that review, and input from the student's parents, the IEP team shall identify
what additional data, if any are needed to determine:

I. Whether the student continues to have a disability according to N.J.A.C. 6A:14-3.5(c) or
3.6(a);

ii. The present levels of performance and educational needs of the student;
iii. Whether the student needs special education and related services; and

iv. Whether any additions or modifications to the special education and related services are
needed to enable the student with a disability to meet annual goals set out in the IEP and to
participate, as appropriate, in the general education curriculum.

3. If the IEP team determines that no additional data are needed to determine whether the
student continues to be a student with a disability, the district board of education:

I. Shall provide notice according to N.J.A.C. 6A:14-2.3(e) and (f) to the student's parents of
that determination and the right of the parents to request an assessment to determine whether the
student continues to be a student with a disability; and

ii. Shall not be required to conduct such an assessment unless requested by the student's
parents;

4. If additional data are needed, the IEP team shall determine which child study team members
and/or specialists shall administer tests and other assessment procedures to make the required
determinations in (b)2i through iv above.

(c) Prior to conducting any assessment as part of a reevaluation of a student with a disability, the
district board of education shall obtain consent from the parent according to N.J.A.C. 6A:14-
2.3(a)3.

(d) Individual assessments shall be conducted according to N.J.A.C. 6A:14- 3.4(d)1 through 3 or
3.4(e), as appropriate.

(e) A reevaluation shall be conducted when a change in eligibility is being considered, except
that a reevaluation shall not be required before the termination of a student's eligibility under this
chapter due to graduation or exceeding age 21.

(f) When a reevaluation is completed:
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1. A meeting of the student's IEP team according to N.J.A.C. 6A:14-2.3(i) 2 or 3.6(c) shall be
conducted to determine whether the student continues to be a student with a disability. A copy of
the evaluation report(s) and documentation of the eligibility shall be given to the parent.

2. If the student remains eligible, an IEP team meeting according to N.J.A.C. 6A:14-2.3(i)2 or
3.6(d) shall be conducted to review and revise the student's IEP.

(9) By June 30 of a student's last year of eligibility for a program for preschoolers with
disabilities, a reevaluation shall be conducted and, if the student continues to be a student with a
disability, the student shall be classified according to N.J.A.C. 6A:14-3.5(c) or 3.6(a).

6A:14-3.9 Related services

(a) Related services including, but not limited to, counseling, occupational therapy, physical
therapy and speech-language services shall be provided to a student with a disability when
required for the student to benefit from the educational program. Related services shall be
provided by appropriately certified and/or licensed professionals as specified in the student's IEP
and according to the following:

1. Counseling services that are provided by school district personnel shall be provided by
certified school psychologists, social workers or guidance counselors.

2. Counseling and/or training services for parents shall be provided to assist them in
understanding the special educational needs of their child.

3. Speech and language services may be provided as a related service to a student who is
classified as "eligible for special education and related services." Assessment by a speech-
language specialist is required. The student shall meet the eligibility criteria for the classification
of "eligible for speech-language services" but shall not be classified as such.

4. Occupational therapy and physical therapy may be provided by therapy assistants under the
direction of the certified and, where required, licensed therapist in accordance with all applicable
State statutes and rules.

i. Prior to the provision of occupational therapy, assessment by a certified (and, where
required, licensed) occupational therapist and development of an IEP are required.

ii. Prior to the provision of physical therapy, assessment by a certified and licensed physical
therapist and development of an IEP are required.

5. A district board of education or approved private school for the disabled may contract for the
provision of speech-language services, counseling services, occupational therapy, and/or
physical therapy in accordance with N.J.A.C. 6A:14-5.

6. Recreation shall be provided by certified school personnel.
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7. Transportation shall be provided in accordance with N.J.A.C. 6A:27-5.
8. Other related services shall be provided as specified in the student's IEP.

(b) School personnel may give advice to parents regarding additional services which are not
required by this chapter. Such advice places no obligation on the district board of education to
provide or fund such services.

SUBCHAPTER 4. PROGRAMSAND INSTRUCTION
6A:14-4.1 General requirements

(a) Each district board of education shall provide educational programs and related services for
students with disabilities required by the individualized education programs of those students for
whom the district board of education is responsible.

(b) A district board of education proposal to establish, change or eliminate special education
programs or services shall be approved by the Department of Education through its county
offices.

(c) The length of the school day and the academic year of programs for students with
disabilities, including preschoolers with disabilities, shall be at least as long as that established
for nondisabled students.

(d) Programs for preschoolers with disabilities shall be in operation five days per week, one day
of which may be used for parent training and at least four days of which shall provide a
minimum total of 10 hours of student instruction, with the following exception:

1. Preschool disabled classes shall operate at least as long as any district program for
nondisabled preschoolers, but not less than 10 hours per week.

(e) If a classroom aide is employed, he or she shall work under the direction of a principal,
special education teacher, general education teacher or other appropriately certified personnel in
a special education program. The job description of a classroom aide shall be approved by the
Department of Education through its county offices.

(f) Physical education services, specially designed if necessary, shall be made available to every
student with a disability age five through 21, including those students in separate facilities.

(9) When a student with a disability transfers from one New Jersey school district to another or
from an out-of-State school district to a New Jersey school district, the child study team of the
district into which the student has transferred shall conduct an immediate review of the
evaluation information and the IEP.

1. If the parents and the district agree, the IEP shall be implemented as written.



2. The student shall immediately be provided a program through an interim IEP that is
consistent with the current IEP when:

i. The district disagrees with the current evaluation and/or the current individualized education
program;

ii. The parent disagrees with the proposed revisions to the individualized education program;
and/or

iii. Supplemental evaluations are required.

3. When the records from the previous school district are incomplete or not available, the
district shall immediately place the student into an interim educational program consistent with
the available information. The district shall complete any evaluations and develop or revise the
IEP without delay.

(h) When the IEP of a student with a disability does not describe any restrictions, the student
shall be included in the regular school program provided by the district board of education.

1. When instruction in health, industrial arts, fine arts, music, home economics, and other
regular education programs is provided to groups consisting solely of students with disabilities,
the size of the groups and age range shall conform to the requirements for special class programs
described in this subchapter. An exception to the age range and group size requirements may be
requested by writing to the Department of Education through the county office according to
N.J.A.C. 6A:14-4.10.

2. When students with disabilities participate in physical education, intramural and
interscholastic sports, nonacademic and extracurricular activities in groups consisting solely of
students with disabilities, the age range and group size shall be based on the nature of the
activity, needs of the students participating in the activity and the level of supervision required.

(i) Each district board of education, through appropriate personnel, shall establish and
implement a plan to evaluate special education programs and services according to N.J.S.A.
18A:7A-10, 11, 14, and 14.1 and this chapter.

(j) Each district board of education shall ensure that all students with disabilities have available
to them the variety of educational programs and services available to nondisabled students.

(k) The district board of education shall provide the parent with the opportunity to observe the
proposed educational placement prior to implementation of the IEP.

6A:14-4.2 Placement in the least restrictive environment

(a) Students with disabilities shall be educated in the least restrictive environment. Each district
board of education shall ensure that:
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1. To the maximum extent appropriate, a student with a disability is educated with children who
are not disabled;

2. Special classes, separate schooling or other removal of a student with a disability from the
student's regular class occurs only when the nature or severity of the educational disability is
such that education in the student's regular class with the use of appropriate supplementary aids
and services cannot be achieved satisfactorily.

3. A full continuum of alternative placements according to N.J.A.C. 6A:14- 4.3 is available to
meet the needs of students with disabilities for special education and related services;

4. Placement of a student with a disability is determined at least annually;
5. Placement is based on his or her individualized education program;
6. Placement is provided in appropriate educational settings as close to home as possible;

7. When the IEP does not describe specific restrictions, the student is educated in the school he
or she would attend if not disabled; and

8. Consideration is given to:

I. Whether the student can be educated satisfactorily in a regular classroom with supplementary
aids and services;

ii. A comparison of the benefits provided in a regular class and the benefits provided in a
special education class; and

iii. The potentially beneficial or harmful effects which a placement may have on the student
with disabilities or the other students in the class.

(b) Each district board of education shall provide nonacademic and extracurricular services and
activities in the manner necessary to afford students with disabilities an equal opportunity for
participation in those services and activities.

1. In providing or arranging for the provision of nonacademic and extracurricular services and
activities, each district board of education shall ensure that each student with a disability
participates with nondisabled children in those services and activities to the maximum extent
appropriate.

6A:14-4.3 Program options
(@) A full continuum of alternative placements shall be available to meet the needs of students

with disabilities ages three through 21 for special education and related services. Educational
program options include placement in the following:
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1. Regular class with supplementary aids and services including, but not limited to, the
following:

i. Curricular or instructional modifications or specialized instructional strategies;

ii. Supplementary instruction;

iii. Assistive technology devices and services as defined in N.J.A.C. 6A:14-1.3;

iv. Teacher aides; and

v. Related services.

2. Resource programs;

3. A special class program in the student's local school district;

4. A special education program in another local school district;

5. A special education program in a vocational and technical school;

6. A special education program in the following settings:

i. A county special services school district;
ii. An educational services commission; and
iii. A jointure commission.

7. A New Jersey approved private school for the disabled or an out-of-State school for the
disabled in the continental United States approved by the department of education in the state
where the school is located:;

8. A program operated by a department of New Jersey State government;

9. Community rehabilitation programs;

10. Programs in hospitals, convalescent centers or other medical institutions;

11. Individual instruction at home or in other appropriate facilities, with the prior written
approval of the Department of Education through its county office;

12. An accredited nonpublic school which is not specifically approved for the education of
students with disabilities according to N.J.A.C. 6A:14-6.5;

13. Instruction in other appropriate settings according to N.J.A.C. 6A:14- 1.1(d); and
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14. An early intervention program (which is under contract with the Department of Health and
Senior Services) in which the child has been enrolled for the balance of the school year in which
the child turns age three.

(b) The IEP team shall make an individual determination regarding the need for an extended
school year program. An extended school year program provides for the extension of special
education and related services beyond the regular school year. An extended school year program
is provided in accordance with the student's IEP when an interruption in educational
programming causes the student's performance to revert to a lower level of functioning and
recoupment cannot be expected in a reasonable length of time. The IEP team shall consider all
relevant factors in determining the need for an extended school year program.

1. The district board of education shall not limit extended school year services to particular
categories of disability or limit the type, amount, or duration of those services.

(c) A preschool age student with a disability may be placed by the district board of education in
an early childhood program operated by an agency other than a board of education according to
the following:

1. Such early childhood program shall be licensed or approved by a governmental agency;

2. The district board of education shall assure that the program is nonsectarian;

3. The district board of education shall assure the student's IEP can be implemented in the early
childhood program with any supplementary aids and services that are specified in the student's
IEP; and

4. The special education and related services specified in the student's IEP shall be provided by
appropriately certified and/or licensed personnel or by paraprofessionals according to N.J.A.C.
6A:14-3.9(a)4 or 4.1(e).
6A:14-4.4 Program criteria: speech-language services

(a) Speech-language services provided to a student with a disability shall be in addition to the
regular instructional program and shall meet the following criteria:

1. Speech-language services shall be given individually or in groups.
I. The size and composition of the group shall be determined by the IEP team in accordance
with the speech-language needs of the student(s) with educational disabilities and shall not

exceed five students.

2. Speech-language services shall be provided by a certified speech-language specialist as
defined in N.J.A.C. 6A:14-1.3.
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6A:14-4.5 Program criteria: supplementary instruction

(a) Supplementary instruction shall be provided to students with disabilities in addition to the
primary instruction for the subject being taught. The program of supplementary instruction shall
be specified in the student's IEP.

(b) A teacher providing supplementary instruction shall be appropriately certified either for the
subject or level in which instruction is given or as a teacher of the handicapped according to the
requirements of N.J.A.C. 6:11.

(b) A teacher providing supplementary instruction shall be appropriately certified either for the
subject or level in which instruction is given or as a teacher of the handicapped according to the
requirements of N.J.A.C. 6:11.

(c) Supplementary instruction shall be provided individually or in groups according to the
numbers for support resource programs.

(d) Supplementary instruction and replacement resource program shall not be provided by the
same teacher during the same instructional period.

6A:14-4.6 Program criteria: resource programs

(a) Resource programs shall offer individual and small group instruction to students with
disabilities. Resource programs may be provided in a regular class or in a pull-out resource
program according to N.J.A.C. 6A:26-6. When a resource program is provided, it shall be
specified in the student's IEP. Resource programs shall provide support instruction or
replacement instruction as defined in (e) and (f) below.

(b) The resource program teacher shall hold certification as a teacher of the handicapped. If the
resource program solely serves students with a visual impairment, the teacher shall be certified
as a teacher of blind or partially sighted. If the resource program solely serves students with an
auditory impairment, the teacher shall be certified as a teacher of deaf and/or hard of hearing.

(c) A resource program teacher shall be provided time for consultation with appropriate general
education teaching staff.

(d) An in-class resource program may be provided up to the student's entire instructional day.
At the elementary level, a pull-out resource program may be provided for up to one half of the
instructional day. At the secondary level, a pull-out resource program may be provided for up to
the entire instructional day.

(e) In a support resource program, the student shall meet the regular education curriculum
requirements for the grade or subject being taught. Modifications to the instructional strategies or
testing procedures may be provided and, if provided, shall be provided in accordance with the
student's IEP. The primary instructional responsibility for the student in a support resource
program shall be the regular classroom teacher with input from the resource program teacher as



specified in the student's IEP. A support resource program provided in the student's regular class
shall be at the same time and in the same activities as the rest of the class.

(F) In a replacement resource program, the regular education curriculum and the instructional
strategies may be modified based on the student's IEP. The resource program teacher shall have
primary instructional responsibility for the student in the replacement resource program and shall
consult with the regular classroom teacher as appropriate. In an in-class replacement resource
program, only a single content area shall be taught to the group. A student receiving an in-class
replacement program shall be included in activities such as group discussion, special projects,
field trips and other regular class activities as deemed appropriate in the student's IEP.

(g) The age span in an approved separate resource program shall not exceed four years.
(h) Group sizes for resource programs shall not exceed the limits listed below. Group size may

be increased with the addition of an instructional aide, except where noted, according to the
following:

Preschool/Elementary Secondary
Support No Aide Required No  Aide Required
Aide Aide
In-classl 6 -- 9 --
Pull-out
Single subject 6 7t09 9 10to 12
Multiple subject 6 7t09 6 7t09
Preschool/Elementary Secondary
Replacement No Aide Required No  Aide Required
Aide Aide
In-class2 3 -- 3 --
Pull-out
Single subject 6 7t09 9 10to 12
Multiple 4 - 4 -
subject3

1Group size for in-class support instruction shall not be increased, except
according to N.J.A.C. 6A:14-4.10.

2Group size for in-class replacement instruction shall not be increased,
except according to N.J.A.C. 6A:14-4.10.

3Group size for multiple subject pull-out replacement instruction shall not
be increased except according to N.J.A.C. 6A:14-4.10.

(i) In-class support and in-class replacement instruction may be provided only at the preschool
or elementary level to students with disabilities by the same teacher during the same instructional



period. Group size for this combined in-class resource program shall not exceed three students
with disabilities.

(j) Pull-out support and pull-out replacement resource programs shall not be provided at the
same time by the same teacher.

(k) Secondary resource programs shall be in schools in which any combination of grades six
through 12 are contained and where the organizational structure is departmentalized for general
education students.

(I) The district board of education may establish a team teaching model as an in-class resource
program at the preschool or elementary level according to the following:

1. A regular education teacher and a special education teacher shall be assigned to the class full-
time;

2. The total number of students with disabilities enrolled in the class who are receiving in-class
resource instruction shall be limited to eight; and

3. The district board of education shall submit a description of the program to the Department
of Education through the county office of education according to N.J.A.C. 6A:14-4.1(b).

6A:14-4.7 Program criteria: special class programs, secondary, and vocational
rehabilitation

() A special class program shall serve students who have similar educational needs in
accordance with their individualized education programs. Special class programs shall offer
instruction in the core curriculum content standards unless the IEP specifies an alternative
curriculum due to the nature or severity of the student's disability. The regular education
curriculum and the instructional strategies may be modified based on the student's IEP. Special
class programs shall meet the following criteria:

1. Depending on the disabilities of the students assigned to the special class program, the
special class teacher shall hold certification as teacher of the handicapped, teacher of blind or
partially sighted, and/or teacher of the deaf or hard of hearing;

2. The age span in special class programs shall not exceed four years; and
3. A special class program shall not be approved as a kindergarten.

(b) The special class programs listed below are organized to provide environments where the
nature of the student's impairment is the primary focus. The district board of education shall
develop a description of each special class program it provides. Special class programs for
students with auditory impairments shall be instructed by a certified teacher of the deaf/hard of
hearing.
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1. The nature and intensity of the student's educational needs shall determine whether the
student is placed in a program that addresses moderate to severe cognitive disabilities or severe
to profound cognitive disabilities.

2. Special class programs for students with learning and/or language disabilities may be
organized around the learning disabilities or the language disabilities or a combination of
learning and language disabilities.

3. Instructional group sizes for preschool, elementary and secondary special class programs

shall not exceed the limits listed below. The instructional group size may be increased with the
addition of a classroom aide according to the numbers listed in Column Il as follows:

Program Instructional Size: Instructional Size:
No Classroom Aide Classroom Aide
Required Required
Auditory impairments 8 9to 12
Autism [FN1] 3 4t06
7t09
(Secondary only;
(Two aides
required)
Behavioral disabilities 9 10to 12
Cognitive [FN2]
Mild 12 13t0 16
Moderate 10 11to0 13
Severe 3 4106
7t09
(Two aides
required)
Learning and/or language disabilities
Mild to moderate 10 11to 16
Severe 8 9to 12
Multiple disabilities 8 9to 12
Preschool disabilities  -- 1to08
[FN3]
9to 12
(Two aides
required)
Visual impairments 8 9to 12

[FN1]A program for students with autism shall maintain a student to staff ratio
of three to one. For a secondary program, two classroom aides are required
when the class size exceeds six students.

[FN2]A program for students with severe to profound cognitive disabilities



shall maintain a three to one student to staff ratio.
[FN3]A classroom aide is required for a preschool classroom. Two aides are
required when the class size exceeds eight students.

(c) Secondary special class programs are defined as programs which are located in schools in
which there is any combination of grades six through 12 and where the organizational structure
is departmentalized for general education students.

(d) In addition to the requirements for instructional size for special class programs according to
(b)3 above, instruction may be provided in the following secondary settings as appropriate:

1. A class organized around a single content area consisting solely of students with disabilities
instructed by a regular education teacher where an adapted general education curriculum is used
shall have a maximum instructional size of 12. The instructional size may be increased with the
addition of a classroom aide up to 16 students.

2. The number of students with disabilities in a regular education class instructed by a subject
area teacher shall be limited to four, if significant program modification is required. The IEP
shall specify the program modifications including the supplementary aids and services to ensure
access to the general education curriculum.

(e) Vocational education programs shall meet the following criteria:

1. For the student placed in a vocational program outside of the local district, responsibility
shall be as follows:

i. In a full-time county vocational school, all responsibility for programs and services rests with
the receiving district board of education;

ii. In a shared-time county vocational school and in an area vocational technical school,
primary responsibility rests with the sending district board of education. Vocational personnel
shall participate in the IEP decisions; and

2. In vocational shop and related academic programs, class sizes shall be as follows:

I. For a class consisting of students with disabilities, the maximum class size with an aide shall
not exceed 15. Class size shall not exceed 10 without the addition of an aide unless prior written
approval of the Department of Education through its county office is granted according to
N.J.A.C. 6A:14-4.10. Requests for approval of a class size which exceeds 10 without an aide
shall include, but not be limited to, a description of the following student needs and instructional
considerations:

(1) The nature and degree of the student's educationally disabling condition;
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(2) The interests, aptitudes and abilities of the student;
(3) The functional level of the student;

(4) The employment potential of the student;

(5) The type of occupational area;

(6) Instructional strategies;

(7) Safety factors; and

(8) Physical facility requirements.

(f) Secondary level students may be placed in community rehabilitation programs for vocational
rehabilitation services according to the following:

1. Community rehabilitation programs shall be approved by a State agency, including, but not
limited to, the New Jersey Department of Labor, Division of VVocational Rehabilitation Services,
the New Jersey Department of Human Services, Commission for the Blind and Visually
Impaired and the Department of Human Services, Division of Developmental Disabilities, to
provide vocational evaluation, work adjustment training, job coaching, skill training, supported
employment and time-limited job coaching;

2. Placement shall be made according to the student's IEP. The IEP shall specify the core
curriculum content standards to be met and shall address how the instruction will be provided;
and

3. Within 10 calendar days of placement in community rehabilitation facilities, the district
board of education shall provide written notification of the placement to the county office.

6A:14-4.8 Program criteria: home instruction
(a) A student classified as disabled shall have his or her IEP implemented through one to one
instruction at home or in another appropriate setting when it can be documented that all other

less restrictive program options have been considered and have been determined inappropriate.

1. Prior written notification that a district intends to provide home instruction shall be provided
to the Department of Education through its county office.

2. Notification shall be effective for a maximum of 60 calendar days at which time renewal of
the notification may be made. Each renewal shall be for a maximum of 60 calendar days.

3. N.J.A.C. 6A:14-4.9(a)2, 3 and 4 shall apply.
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4. Instruction shall be provided for no fewer than 10 hours per week. The 10 hours of
instruction per week shall be accomplished in no fewer than three visits by a certified teacher on
at least three separate days.

6A:14-4.9 Home instruction dueto temporary illnessor injury for studentswith or without
disabilities

() To request home instruction due to temporary illness or injury, the parent shall submit a
written determination from a physician documenting the need for confinement at the student's
residence for at least a two week period of time. Home instruction for temporary illness or injury
shall be provided according to the following:

1. The district board of education shall immediately forward the written request to the school
physician, who shall verify the determination of the need for home instruction without delay;

2. Instructional services shall begin as soon as possible but no later than seven calendar days
after the school physician's verification;

3. A record of the student's home instruction shall be maintained;

4. The teacher providing instruction shall be appropriately certified as teacher of the
handicapped or for the subject or level in which the instruction is given;

5. Instruction shall be provided for no fewer than five hours per week. The five hours of
instruction per week shall be accomplished in no fewer than three visits by a certified teacher on
at least three separate days;

6. Instruction shall be provided at the student's place of confinement. If the student is confined
to a hospital, convalescent home or other medical institution, the following criteria shall also

apply:

I. Instruction shall be provided by a district board of education, educational services
commission, State-operated facility, jointure commission or approved clinic or agency at the
student's place of confinement;

ii. Instruction shall be provided through one to one instruction according to (a)5 above or
through instruction to small groups as follows:

(1) When instruction is provided in a small group, the number of hours of instruction per week
for the group shall be determined by multiplying the number of students in the group by five
hours. The hours of instruction shall be provided in no fewer than three visits by a certified
teacher on at least three separate days;

iii. Instruction may be provided by direct communication to a classroom program by distance
learning devices. If provided, such instruction shall be provided in addition to the one to one
according to (a)5 above or small group instruction according to (a)6ii above;



7. Students shall receive a program that meets the requirements of the district board of
education for promotion and graduation;

8. For students with disabilities, the district shall provide a program that is consistent with the
student's IEP to the extent appropriate. When the provision of home instruction will exceed 30
consecutive school days in a school year, the IEP team shall convene a meeting to review and if
appropriate, revise the student's IEP; and

9. When a nondisabled student is confined at home or to a hospital by a physician for more than
60 calendar days, the school physician shall refer the student to the child study team according to
N.J.A.C. 6A:14-3.3(e).
6A:14-4.10 Exceptions

(a) Exceptions for the age range and group sizes specified in N.J.A.C. 6A:14-4.4 through 4.7
shall be granted:

1. On an individual basis;

2. Only with prior written approval of the Department of Education through its county office;
and

3. For a period not to exceed the balance of the school year.

(b) The county office shall determine whether the granting of the exception would interfere with
the delivery of a free, appropriate public education to the student, or other students in the group
and on that basis shall either:

1. Approve the request; or

2. Deny the request.

(c) If the request is denied, the district is still obligated to implement the IEP.

(d) The parent of a student with a disability for whom the exception is requested, and the parents
of the students who are affected by the request for an exception shall be informed by the district
board of education that such a request is being submitted to the county office of education.

(e) Upon approval of the exception by the county office, the district board of education or the
appropriate education agency shall inform the parents of the students with disabilities who are
affected by the exception.

(f) As of July 6, 1998, no waivers or equivalencies pursuant to N.J.A.C. 6:3A shall be granted to

this chapter. Any waiver or equivalency previously granted under N.J.A.C. 6:3A for N.J.A.C.
6:28 shall expire on July 6, 1998.
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6A:14-4.11 Statewide assessment

(a) Students with disabilities shall participate in the Statewide assessment system according to
the following:

1. Except as provided in (a)2 below, students with disabilities shall participate in each content
area of the general Statewide assessment for their grade or age. Accommodations and
modifications approved by the Department of Education shall be provided when determined
necessary by the IEP team to students with disabilities who participate in the general Statewide
assessments.

2. Students with disabilities shall participate in the Alternate Proficiency Assessment (APA) in
each content area where the nature of the student's disability is so severe that the student is not
receiving instruction in any of the knowledge and skills measured by the general Statewide
assessment and the student cannot complete any of the types of questions on the assessment in
the content area(s) even with accommodations and modifications.

3. Following the 11th grade, students with disabilities who are required to pass the HSPA for
graduation and have not done so shall participate in the SRA in accordance with N.J.A.C. 6A:8.

6A:14-4.12 Graduation

() The IEP of a student with a disability who enters a high school program shall specifically
address the graduation requirements. The student shall meet the high school graduation
requirements according to N.J.A.C. 6A:8-5.1(c), except as specified in the student's IEP. The IEP
shall specify which requirements would qualify the student with a disability for the State
endorsed diploma issued by the school district responsible for his or her education.

(b) Graduation with a State endorsed diploma is a change of placement that requires written
notice according to N.J.A.C. 6A:14-2.3(e) and ().

1. As part of the written notice, the parent shall be provided with a copy of the procedural
safeguards statement published by the Department of Education.

2. As with any proposal to change the educational program or placement of a student with a
disability, the parent may resolve a disagreement with the proposal to graduate the student by
requesting mediation or a due process hearing prior to graduation.

3. In accordance with N.J.A.C. 6A:14-3.8(e) a reevaluation shall not be required.
(c) If a student attends a school other than that of the school district of residence which is

empowered to grant a diploma, the student shall have the choice of receiving the diploma of the
school attended or the diploma of the school district of residence.
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(d) If a district board of education grants an elementary school diploma, a student with a
disability who fulfills the requirements of his or her IEP shall qualify for a diploma.

(e) Students with disabilities who meet the standards for graduation according to this section
shall have the opportunity to participate in graduation exercises and related activities on a
nondiscriminatory basis.

SUBCHAPTER 5. PROVIDING EDUCATIONAL AND RELATED SERVICES
6A:14-5.1 General requirements

(a) Each district board of education, independently or through joint agreements, shall employ
child study teams, speech correctionists or speech-language specialists and other school
personnel in numbers sufficient to ensure provision of required programs and services pursuant
to this chapter.

1. Joint agreements for child study team services may be entered into with local education
agencies including other local school districts, educational services commissions, jointure
commissions and county special services school districts.

(b) When a district board of education provides its educational program through another New
Jersey public school district, responsibility for the requirements of this chapter shall be according
to the following:

1. In a sending-receiving relationship, when all the students of one or more grades of a district
board of education attend school(s) operated by other district boards of education, the receiving
district board of education shall be responsible for determining the eligibility of those students
and developing and implementing their IEPs.

2. When individual students are placed in a school operated by another district board of
education, a contractual agreement shall be made between district boards of education which
specifies responsibility for providing instruction, related services and child study team services
to students with disabilities.

(c) For the services listed below, district boards of education may contract with private clinics
and agencies approved by the Department of Education, private professional practitioners who
are certified and licensed according to State statutes and rules, agencies or programs that are
certified, approved or licensed by the Department of Human Services or by the Department of
Health and Senior Services. For the related services listed in (c)1iii and v below, approved
private schools for the disabled may contract with private clinics and agencies approved by the
Department of Education, private professional practitioners who are certified and licensed
according to State statutes and rules, and agencies or programs that are certified, approved or
licensed by the Department of Human Services or by the Department of Health and Senior
Services. All instructional, child study team and related services personnel provided by approved
clinics and agencies and private professional practitioners shall be fully certified. No
instructional, child study team and related services personnel provided by approved clinics and



agencies, or private professional practitioners, may provide services under this subsection if
certified through the emergency certification process.

1. For public school students:

i. Independent child study team evaluations according to N.J.A.C. 6A:14- 2.5(b);

ii. Child study team diagnostic services to supplement existing local district services;
iii. The related services of occupational therapy, physical therapy and counseling;

iv. Home instruction; and

v. Speech-language services provided by a speech-language specialist when a district or private
school for the disabled is unable to hire sufficient staff to provide the service.

2. For students attending nonpublic schools, the district in which the facility is located may
contract for the following services:

i. Evaluation, determination of eligibility, classification and the development of an
individualized education program;

ii. Supplementary instruction, speech-language services and home instruction for students
determined eligible for such services; and

iii. English as a second language according to N.J.A.C. 6A:15 and compensatory education
according to N.J.S.A. 18A:46A-2e for students eligible for such services.

(d) District boards of education may purchase services listed under (c)1 and 2 above from
Department of Education approved clinics and agencies with the prior written approval of the
Department of Education through its county office according to the following:

1. A request for approval to purchase services shall include the proposed terms of the contract;

2. The district board of education shall be notified of approval or disapproval;

3. The approval shall be for one year; and

4. Districts are not required to obtain prior written approval of the Department of Education
when contracting for an independent child study team evaluation in accordance with N.J.A.C.
6A:14-2.5(c).

(e) Districts boards of education may contract for medical diagnostic services with medical

clinics and agencies approved by another New Jersey State agency or appropriate state agencies
outside of New Jersey. These agencies do not have to obtain Department of Education approval
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nor do district boards of education have to receive prior approval of the Department of Education
to purchase diagnostic medical services.

6A:14-5.2 Approval proceduresfor clinicsor agencies

(a) For the purposes of approval by the Department of Education, a clinic or agency shall
consist of three or more professionals. Initial approval of a clinic or agency shall require, but not
be limited to, submission and evaluation of the following:

1. A valid certificate of incorporation or certificate of formation. Where appropriate, any
licenses or permits required by ordinances in effect within the state, county, or municipality
where the clinic or agency provides its services shall be provided;

2. A description of the scope and nature of services to be offered,

3. A list of professional staff who will provide services. The list shall verify each individual's
certification and license, if one is required and the function he or she shall fulfill;

I. Professional staff employed by a clinic or agency who work full time according to N.J.A.C.
6:3-1.13 for a district board of education shall not provide service for the clinic or agency during
the hours of that individual's public school employment;

ii. An employee of a district board of education shall not provide service as an employee of a
clinic or agency to a student who is the responsibility of his or her employing district board of
education;

4. Assurance that the clinic or agency has conducted the criminal history record check of each
professional according to N.J.S.A. 18A:6-7.1;

I. The clinic or agency shall maintain documentation of the information regarding the criminal
history record check;

5. Assurance that the facility or facilities in which the services are being provided meet
applicable building and other regulatory standards;

6. Assurance of an adequate accounting system according to generally accepted accounting
principles;

7. Assurance of a system for the collection, maintenance, confidentiality and access of student
records which is according to N.J.A.C. 6:3-6; and

8. Assurance of the maintenance of a log, which includes, but is not limited to:
i. A list of services provided,;

ii. The date, time and location of the services provided; and
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iii. The names of the professional staff providing the services.

(b) Any clinic or agency denied approval by the Department of Education may appeal the
approval decision to the Commissioner of Education for a hearing according to N.J.A.C. 6A:3.
Such hearing shall be governed by the provisions of the Administrative Procedure Act (see
N.J.S.A. 52:14B-1 et seq. and 52:14F-1 et seq., as implemented by N.J.A.C. 1:1).

(c) An approved clinic or agency may amend the services provided or the location of its
facilities by obtaining prior written approval from the Office of Special Education Programs.

1. To amend the services provided, the agency or clinic shall submit the following:
i. A revised description of the scope and nature of services to be offered;

ii. A list of professional staff who will provide these services. The list shall verify each
individual's certification and license, if one is required and the function he or she will fulfill; and

Iii. Assurance that the criminal history record check has been conducted according to N.J.S.A.
18A:6-7.1.

2. To amend the location of the facilities, the agency or clinic shall submit an assurance that the
facility or facilities in which the services are to be provided meet applicable building and other
regulatory standards.

(d) When a professional staff member leaves or a new professional staff member is hired, the
approved clinic or agency shall provide the Office of Special Education Programs written
notification within seven calendar days of the change.

(e) Failure to comply with the requirements of this section may result in the loss of approval.
SUBCHAPTER 6. REQUIREMENTS FOR SERVICESIN NONPUBLIC SCHOOLS
6A:14-6.1 Equitable participation under IDEA Part B

(@) The board of education of the district of residence, as required by Federal law and regulation
under Part B of the IDEA, shall provide a genuine opportunity for the equitable participation of
students with disabilities who are enrolled in nonpublic schools or early childhood programs by
their parents.

1. The district of residence shall make the final decisions with respect to the services to be

provided to eligible students with disabilities enrolled in nonpublic schools or early childhood
programs.
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(b) The district of residence shall spend an amount of money equal to a proportionate amount of
Federal funds available under Part B of the IDEA for the provision of services to students with
disabilities who are attending nonpublic schools.

(c) Those procedural safeguards available to nonpublic school students with disabilities and
their parents as specified by Federal law and rules under Part B of the IDEA shall apply.

1. The right to request mediation or a due process hearing applies only to the location,
identification, evaluation, determination of eligibility, and reevaluation of students with
disabilities enrolled in nonpublic schools or early childhood programs by their parents.

2. Disputes regarding the provision of services to a particular nonpublic school student with a
disability shall be addressed through the complaint procedures according to N.J.A.C. 6A:14-9.2.

(d) If a nonpublic school student with a disability will receive special education or related
services from the district of residence, the district shall:

1. Initiate and conduct meetings according to N.J.A.C. 6A:14-2.3(i) to develop, review and
revise a service plan for the student.

I. For the services provided, the service plan for a student with a disability enrolled in a
nonpublic school or early childhood program shall include the components described in N.J.A.C.
6A:14-3.7(d)1 through 4, (d)6 and (d)12 through 14. The transition requirements described in
N.J.A.C. 6A:14-3.7(d)7 through 11 shall be included only when the district of residence is
providing transition services to the student; and

2. Ensure that a representative of the nonpublic school or early childhood program attends each
meeting. If the representative of the nonpublic school cannot attend, the district shall use other
methods to ensure participation by the private school, including individual or conference
telephone calls.

6A:14-6.2 Provision of programs and services provided under N.J.S.A. 18A:46A-1 et seq. and
18A:46-19.1 et seq.

() The board of education of the district in which the nonpublic school is located shall provide
to nonpublic school students the programs and services required by this subchapter by itself, or
through joint agreements with other boards of education or through contracts with educational
services commissions or with clinics and agencies approved under N.J.A.C. 6A:14-5.

(b) Specifications for contracts to provide programs and services covered by this subchapter
shall be approved by the county superintendent of schools.

(c) Identification, evaluation, determination of eligibility, development of service plans and the
provision of speech and language services, home instruction and supplementary instruction shall
be provided according to this chapter.
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(d) English as a second language shall be provided according to N.J.S.A. 18A:46A-2c.
(e) Compensatory education shall be provided according to N.J.S.A. 18A:46A-2e.

(f) All special education programs and services required by this subchapter shall be provided
with parental consent in accordance with N.J.A.C. 6A:14- 2.3.

(9) Those procedural safeguards available to nonpublic school students with disabilities and
their parents as specified by Federal law and rules under Part B of the IDEA shall apply.

1. The right to request mediation or a due process hearing applies only to the location,
identification, evaluation, determination of eligibility, and reevaluation of students with
disabilities enrolled in nonpublic schools.

I. For the services provided, the service plan for a student with a disability enrolled in a
nonpublic school shall include the components described in N.J.A.C. 6A:14-3.7(d)1 through 4,
(d)6 and (d)12 through 14.

2. Disputes regarding the provision of services to a particular nonpublic school student with a
disability shall be addressed through the complaint procedures according to N.J.A.C. 6A:14-9.2.

(h) Personnel providing a program or service under this subchapter shall meet appropriate
certification and if required, licensing requirements. Personnel shall not be employed by the
nonpublic school in which the student is enrolled with the exception of personnel providing the
types of instruction specified in N.J.A.C. 6A:14-5.1(c)2ii and iii.

(i) Programs and services for nonpublic school students shall be provided in facilities approved
by the Department of Education through its county superintendent of schools according to
N.J.S.A. 18A:46-5 and 18A:46-19.5.

(j) Public and nonpublic school students may be grouped for speech correction and the other
instructional programs provided under this subchapter, when appropriate.

(k) When the provision of programs and/or services under this subchapter requires
transportation or the maintenance of vehicular classrooms, the board of education of the district
in which the nonpublic school is located shall provide the transportation and maintenance and the
cost shall be paid from State aid received under this subchapter.

(I) The board of education of the district in which the nonpublic school is located shall maintain
all records of nonpublic school students receiving programs and/or services under this subchapter
according to N.J.A.C. 6:3-6.

6A:14-6.3 Fiscal management provided under N.J.S.A. 18A:46A-1 et seq. and 18A:46-19.1
et seq.
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(a) Each board of education of the district in which the nonpublic school is located shall provide
programs and services under this subchapter at a cost not to exceed the amount of State aid
funds.

(b) Each board of education of the district in which the nonpublic school is located shall
maintain an accounting system for nonpublic programs and services according to N.J.A.C.
6A:23-2.

(c) At the close of each school year, the board of education shall report to the Department of
Education the total district cost for programs and services provided under this subchapter.

(d) Each board of education of the district in which the nonpublic school is located shall receive
State aid for programs and services required by this subchapter for the succeeding school year as
available from appropriated funds for nonpublic school programs and services.

6A:14-6.4 End of theyear report provided under N.J.S.A. 18A:46A-1 et seg. and 18A:46-
19.1 et seq.

(a) Annually, the board of education shall submit to the Department of Education a report
describing the programs and services provided under this subchapter.

(b) The end of the year report shall include the numbers of nonpublic school students provided
each program or service and such other information as may be required by the Department of
Education.

6A:14-6.5 Placement in accredited nonpublic schools which are not specifically approved for the
education of disabled students

(a) According to N.J.S.A. 18A:46-14, school age students with disabilities may be placed in
accredited nonpublic schools which are not specifically approved for the education of disabled
students with the consent of the Commissioner of Education, by an order of a court of competent
jurisdiction, or by order of an administrative law judge as a result of a due process hearing.
Preschool age students with disabilities may be placed by the district board of education in early
childhood programs operated by agencies other than a district board of education according
N.J.A.C. 6A:14-4.3(c) or by an administrative law judge as a result of a due process hearing.

(b) The Commissioner's consent shall be based upon certification by the district board of
education that the following requirements have been met:

1. The nonpublic school is accredited. Accreditation means the on-going, on-site evaluation of
a nonpublic school by a governmental or independent educational accreditation agency which is
based upon written evaluation criteria that address educational programs and services, school
facilities and school staff;

2. A suitable special education program pursuant to N.J.S.A. 18A:46-14a through h cannot be
provided to this student;
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3. The most appropriate placement for this student is this nonpublic school,

4. The program to be provided shall meet the requirements of the student's individualized
education program;

5. The student shall receive a program that meets all the requirements of a thorough and
efficient education as defined in N.J.S.A. 18A:7A-5c through g. These requirements shall be met
except as the content of the program is modified by the IEP based on the educational needs of the
student. Statewide assessment and graduation requirements shall apply. Participation in
Statewide assessment and/or exemptions from graduation requirements shall be recorded in the
student's IEP according to N.J.A.C. 6A:14-3.7(d)5 and 7.

i. All personnel providing either special education programs according to N.J.A.C. 6A:14-4.4
through 4.7, or related services according to N.J.A.C. 6A:14-3.8 shall hold the appropriate
educational certificate and license, if one is required, for the position in which they function;

ii. All personnel providing regular education programs shall either hold the appropriate
certificate for the position in which they function or shall meet the personnel qualification
standards of a recognized accrediting authority;

iii. All substitute teachers and aides providing special education and related services shall be
employed according to N.J.A.C. 6:11-4.5, County substitute certificate, and 4.6, Paraprofessional
approval;

6. The student shall receive a comparable program to that required to be provided by the local
district board of education according to N.J.S.A. 18A:35-1, 2, 3, 5, 7 and 8, 18A:40A-1, 18A:6-2
and 3, 18A:58-16, N.J.A.C. 6A:8-3.1, and N.J.A.C. 6A:14-1 through 4. These requirements shall
be met except as the content of the program is modified by the IEP based on the educational
needs of the student. Exemptions shall be recorded in the student's IEP according to N.J.A.C.
6A:14-3.7(d) 5 and 7;

7. The nonpublic school provides services which are nonsectarian;

8. The nonpublic school complies with all relevant State and Federal antidiscrimination
statutes;

9. Written notice has been provided to the student's parent regarding this placement which has
included a statement that:

i. The nonpublic school is not an approved private school for the disabled and that the local
school district assumes the ongoing monitoring responsibilities for the student's program;

ii. No suitable special education program could be provided to this student pursuant to N.J.S.A.
18A:46-14; and
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iii. This is the most appropriate placement available to this student;
10. The placement is not contested by the parents; and
11. The nonpublic school has been provided copies of N.J.A.C. 6A:14, 1:6A and 6:3-6.

(c) In a due process hearing, the authority of the Commissioner to consent to a placement in an
accredited nonpublic school shall be delegated to the administrative law judge assigned to the
case when:

1. The administrative law judge makes a factual determination that the certifications in (b)
above are met; or

2. The district board of education and the parent agree to a settlement of the matter which
would include placement under N.J.S.A. 18A:46-14 and the administrative law judge approves
the settlement. Approval may be granted if the district board of education makes the
certifications in (b) above. A copy of the signed consent application shall be attached to the
settlement agreement and forwarded by the district board of education to the Department of
Education through the county office.

(d) The district board of education shall be responsible to monitor the student's placement at
least annually to ensure the program's compliance with the certifications.

SUBCHAPTER 7. RECEIVING SCHOOLS
6A:14-7.1 General requirements

(a) Receiving schools include educational services commissions, jointure commissions,
regional day schools, county special services school districts, the Marie H. Katzenbach School
for the Deaf, approved private schools for the disabled (that may or may not provide residential
services) and public college operated programs for the disabled. Receiving schools shall obtain
prior written approval from the Department of Education to provide programs for students with
disabilities through contracts with district boards of education.

1. Approval to establish or change a program shall be based upon the criteria established by the
Department of Education in this subchapter.

2. Monitoring and approval shall be conducted on an ongoing basis by the Department of
Education.

(b) For a student in a program operated by or under contract with the Department of Education,
the district board of education retains responsibility for the provision of programs and services
under this chapter.

(c) Programs for students with disabilities provided under this subchapter shall be operated
according to this chapter.
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1. Exceptions regarding student placement shall be made according to N.J.A.C. 6A:14-4.10.
Providers of programs under this subchapter shall maintain documentation of this approval.

(d) Annually, providers of programs under this subchapter shall prepare and submit a report to
the Department of Education through the county office. The report shall be submitted on a
format provided by the Department of Education and shall include the kind and numbers of staff
providing special education and related services.

(e) Out-of-State private schools for the disabled shall be approved to provide special education
programs by the department of education of the state in which they are located prior to applying
for eligibility to receive New Jersey students.

(f) The residential component of an approved private school for the disabled shall be approved
by either the New Jersey Department of Human Services or by the appropriate government
agency in the State in which the school is located.

(g) An employee of a district board of education who is directly or indirectly responsible for the
placement of students with disabilities shall have no interest in or shall not be employed by any
approved private school for the disabled which serves students with disabilities placed by that
district board of education.

6A:14-7.2 Approval proceduresto establish a new receiving school

(a) Prior to the establishment of a receiving school for students with disabilities, an application
shall be submitted to the Department of Education according to the following:

1. The applicant shall submit a needs assessment. The Department of Education shall
determine if the program to be provided by the receiving school is needed and shall notify the
applicant of the decision no later than 90 calendar days after receipt of the needs assessment.

2. An appeal of the decision to deny approval may be made to the Commissioner of Education
according to N.J.A.C. 6A:3.

3. The application for approval to establish a receiving school for students with disabilities shall
include, but not be limited to:

i. A survey of need indicating the number, age range and types of students with disabilities to
be served by the proposed programs/services. Documentation of local school districts surveyed
shall be included;

Ii. A rationale for each new program;

iii. The projected program for each group of students with disabilities with the same disabling
condition including:
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(1) The objectives of the program;

(2) The organizational structure, including projected number of personnel by title, job
function, and certification;

(3) The administrative policies and procedures;

(4) The nature and scope of the program and services to be offered and a description of the
students with disabilities to be served which shall include the number of students to be served,
numbers and types of classes, number of school days, and daily hours in session; and

(5) A description of how the core curriculum content standards will be implemented,;

iv. A copy of the approval of the facility by the issuing agency including certification of health
and fire approval; and

v. An assurance that necessary emergency procedures will be followed; and

4. Additionally, each approved private school for the disabled shall submit:

i. An affidavit that its programs and services for students with disabilities are nonsectarian and
in compliance with N.J.S.A. 18A:46-1 et seq., N.J.A.C. 6A:14, The Individuals with Disabilities
Education Act (20 U.S.C. § 8§ 1400 et seq.) and the Rehabilitation Act (U.S.P.L. 93-112 Section
504); and

ii. A copy of the certificate of incorporation.

(b) The approved private school for the disabled shall submit staffing information which shall
include a list of professional staff who will provide services. The list shall verify each
individual's certification and license, if one is required and the function he or she will perform.
6A:14-7.3 Amendment procedures for receiving schools

(a) An approved receiving school for students with disabilities may amend its policies,
procedures, the services provided or the location of its facilities by obtaining prior written

approval from the Department of Education through its county offices of education.

1. To amend the policies, procedures, nature and scope of the services provided, or increase or
decrease the services provided, the approved receiving school shall submit the following:

i. A copy of the revised policy and/or procedure;

ii. A revised description of the scope and nature of the services to be offered according to
N.J.A.C. 6A:14-7.2(a)3iii(4); and
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ii. A list of professional staff who will provide these services. The list shall verify each
individual's certification and license, if one is required and the function he or she shall perform.

2. To amend the location of its facilities, an approved private school for the disabled shall
submit a copy of the valid health, fire, boiler inspections, occupancy and, if applicable sewerage
plant.

(b) When a professional staff member leaves or a new professional staff member is hired by an
approved private school for the disabled, the approved private school shall provide written
notification to the Department of Education through the county office within seven calendar days
of the change.

6A:14-7.4 Annual proceduresfor private schoolsfor the disabled

(a) Annually, each approved private school for the disabled shall submit fiscal information
according to N.J.A.C. 6A:23 to the Office of Finance.

(b) Annually, each approved private school for the disabled shall obtain valid certificates of fire
inspection and if applicable, health, boiler inspections, occupancy and, if applicable, sewerage
plant. Such certificates shall be maintained and shall be available upon request for review by the
Department of Education through the county office of education.

6A:14-7.5 Responsibilities of district boards of education

(a) The educational program of a student with a disability provided through contractual
agreements as described in N.J.A.C. 6A:14-7.1(a) shall be considered the educational program of
the district board of education. The district board of education shall be responsible for the
development and annual review of the IEP and the reevaluation of the student. At least annually,
the district board of education shall monitor the implementation of the IEP.

1. For students with disabilities placed in programs described in N.J.A.C. 6A:14-7.1(a),
representative(s) of the program and the district board of education shall participate in meeting(s)
according to N.J.A.C. 6A:14- 2.3(i)2.

(b) When a student with a disability is placed in a receiving school as described in N.J.A.C.
6A:14-7.1(a), the district board of education shall provide written notification to the Department
of Education through the county office within 10 calendar days of the placement. Such
notification shall include a copy of the student's IEP.

1. A district board of education shall place a student with a disability in a receiving school only
when it can assure that the IEP can be implemented in that setting.

2. Prior to placement in the receiving school, a representative of the district board of education
and, if possible, the parent shall visit the school.
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3. When a district board of education places a student with a disability in an approved
residential private school, such placement shall be at no cost to the parent. The district board of
education shall be responsible for special education costs, room and board.

4. Placement of a student with a disability in an approved residential private school by a public
agency, other than the district board of education, shall be subject to the rules governing such
agencies and to this chapter. The district board of education shall pay the nonresidential special
education costs. When the student has been placed by a public agency empowered to make such
placement, the district board of education shall convene a meeting according to N.J.A.C. 6A:14-
2.3(i)2 to revise the IEP as necessary.

(c) The receiving school shall provide written notification to the Department of Education
through the county office within 10 calendar days of the student's first day of attendance.

(d) If the approval of a private school for the disabled is removed, a district board of education
having a student with a disability placed therein shall immediately begin seeking an alternative,
appropriate placement for that student.

6A:14-7.6 Provision of programs

(a) An educational program provided under this subchapter shall conform to the requirements
of N.J.A.C. 6A:14-2.8, 4.1 and 4.3 through 4.11, and to the student's IEP.

(b) When the parent or district board of education requests mediation or due process, the student
with a disability shall remain in the current placement, according to N.J.A.C. 6A:14-2.6(d)9 or
2.7(j) as applicable.

(c) Students with disabilities who are placed in receiving schools may be suspended for up to 10
consecutive or cumulative school days in a school year by the receiving school. Such
suspensions are subject to the same procedures as nondisabled students. However, at the time of
suspension, the principal of the receiving school shall forward written notification and a
description of the reasons for such action to the case manager.

(d) A receiving school shall not unilaterally implement disciplinary action involving removal to
an interim alternative educational setting, suspension of more than 10 consecutive or cumulative
school days in a school year or expulsion of a student with a disability. Such disciplinary action
shall be implemented in conjunction with the sending district board of education according to
N.J.A.C. 6A:14-2.8.

(e) Educational programs shall be open to observation at any time to the representatives of the
sending district board of education and of the Department of Education.

(f) With prior written approval of the Department of Education, a school described in N.J.A.C.
6A:14-7.1(a) may operate an extended academic year program.
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(9) A provider of programs under this subchapter shall notify the Department of Education 90
calendar days prior to ceasing operation.

6A:14-7.7 Termination or withdrawal from areceiving school

(a) When a receiving school is considering the termination of a student's placement prior to the
end of the student's academic year, the receiving school shall immediately contact the district
board of education. The district board of education shall convene an IEP meeting according to
N.J.A.C. 6A:14-2.3(i) 2. Such meeting shall occur without delay and shall include the
participation of appropriate personnel from the receiving school.

1. At the IEP meeting, the IEP team shall review the current IEP and determine the student's
new placement. Written notice of any changes to the IEP and the new placement shall be
provided without delay. The student may be terminated from the current placement after the
district board of education has provided written notice to the parents according to N.J.A.C.
6A:14- 2.3. Such termination shall be in accordance with the provisions of the contract between
the receiving school and the district board of education.

(b) When the district board of education is considering the withdrawal of a student with a
disability from a receiving school prior to the end of the student's academic year, the district
board of education shall convene an IEP meeting according to N.J.A.C. 6A:14-2.3(i)2. Such
meeting shall include appropriate personnel from the receiving school. At the IEP meeting, the
IEP team shall review the current IEP and determine the student's new placement. Written notice
of any changes to the IEP and the new placement shall be provided without delay. The student
may be terminated from the current placement after the district board of education has provided
written notice to the parents according to N.J.A.C. 6A:14-2.3. Such termination shall be in
accordance with the provisions of the contract between the receiving school and the district
board of education.

(c) Prior to a parent withdrawing a student with a disability from a receiving school, the parent
shall request that the district board of education convene an IEP meeting according to N.J.A.C.
6A:14-2.3(i)2.

(d) A student with a disability shall receive a diploma if the requirements of N.J.A.C. 6A:14-
4.12 are met.

6A:14-7.8 Fiscal management

(a) A district board of education shall pay tuition for all special education programs and
required services provided only after receiving individual student placement approval.

(b) The district board of education shall establish a written contract for each disabled student it
places in a program approved under this subchapter. The contract shall include written agreement
concerning tuition charges, costs, terms, conditions, services and programs to be provided for the
student with a disability. For students placed in an approved private school for the disabled, the
district board of education shall use the mandated tuition contract according to N.J.A.C. 6A:23.
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(c) Daily transportation costs shall be paid by the district board of education.

(d) Transportation for students in residence at the Marie H. Katzenbach School for the Deaf
shall be according to N.J.A.C. 6A:27-5.2.

(e) All approved private schools for the disabled shall submit a certified audit to the Department
of Education by November first, for the prior school year, according to N.J.A.C. 6A:23.

6A:14-7.9 Records

(@) All receiving schools under this subchapter shall conform to the requirements of N.J.A.C.
6:3-6 pertaining to student records. In addition:

1. All student records maintained by a receiving school under this subchapter shall be returned
to the responsible district board of education when a student's program is terminated.

2. Requests for access to student records by authorized organizations, agencies or persons as
stated in N.J.A.C. 6:3-6 shall be directed to the chief school administrator or his or her designee
of the district board of education having responsibility for the student with a disability.

3. The daily attendance record of all students in receiving schools under this subchapter shall be
maintained in accordance with N.J.A.C. 6A:23 and made available to the district board of
education upon request. Habitual tardiness or prolonged absences shall be reported in writing to
the chief school administrator of the district board of education or his or her designee.

(b) Student progress reports shall be submitted at least three times a year or as stipulated in the
contract.

6A:14-7.10 Monitoring and corrective action

(a) The Department of Education shall monitor approved private schools for the disabled
according to N.J.A.C. 6A:14-9.1. On site monitoring shall be conducted at least every six years.

(b) When an approved private school is determined to be in noncompliance, Department of
Education actions may include, but are not limited, to the following:

1. The Department of Education may issue a conditional approval status when noncompliance
is demonstrated with State or Federal statute or rules and/or implementation of the corrective
action plan.

i. An approved private school which is issued a conditional approval status may not accept new
students;

2. The Department of Education may revoke approval effective at the end of a school year,
when chronic or systemic noncompliance is demonstrated; and
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3. The Department of Education may immediately remove program approval when it is
documented that the health, safety or welfare of the students is in danger.

(c) An appeal of the actions of the Department of Education may be made to the Commissioner
of Education according to N.J.A.C. 6A:3.

SUBCHAPTER 8. PROGRAMS OPERATED BY THE DEPARTMENTS OF
CORRECTIONS AND HUMAN SERVICES, AND THE JUVENILE JUSTICE
COMMISSION

6A:14-8.1 General requirements

(a) Special education programs provided in State facilities shall be operated in accordance with
N.J.A.C. 6A:17-3 and the requirements of this chapter.

(b) Each State agency operating approved programs shall develop a special education plan
according to N.J.A.C. 6A:14-1.2 which additionally shall include:

1. A list of all State and Federal funding sources; and
2. A separate educational budget statement for each State facility.

(c) All students with disabilities shall receive an educational program and related services based
on an IEP. A student who has an individualized habilitation plan or an individual treatment plan,
as defined by the Department of Human Services, shall have the IEP incorporated into the plan.

(d) The length of the school day for all special education programs under this subchapter with
the exception of home instruction shall be at least as long as that established for nondisabled
students. Educational programs shall operate at least 220 days each year.

(e) Each district board of education shall provide mandated student records according to
N.J.A.C. 6:3-6 to programs operated by a New Jersey State agency when a student is placed in a
State facility. The parent shall receive notification of the release of these records to the facility.
Permitted records according to N.J.A.C. 6:3-6 shall be released only with consent.

(f) For a student in residence in a State facility, the responsible district board of education shall
maintain the educational records sent by the State facility according to N.J.A.C. 6:3-6.

(9) For a student in residence in a State facility, the responsible district board of education shall
facilitate the entry of the student into the local district program, as appropriate.

(h) When a student is placed in a State facility by a public agency other than the district board of
education, the State shall provide a program according to the following:
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1. If the student is disabled, an immediate review of the classification and IEP shall be
conducted and the student shall be placed in a program consistent with the goals and objectives
of the current individualized education program.

2. If the student is not currently classified as disabled, or if the State facility does not have
current school records, within 30 calendar days the State facility shall review the student's
educational status and determine if referral to the child study team is required.

6A:14-8.2 Procedur al safeguards

(a) Mediation shall be available for a student in a State facility according to N.J.A.C. 6A:14-
2.6.

(b) A request for a due process hearing for a student in a State facility shall be made to the
Department of Education according to N.J.A.C. 6A:14- 2.7.

(c) Discipline of disabled students shall be according to N.J.A.C. 6A:14- 2.8.
(d) Surrogate parents shall be appointed according to N.J.A.C. 6A:14-2.2.
6A:14-8.3 Provision of programs

(a) A residential State facility may recommend placement of a student with a disability in a
local school district. Documentation of attempts to place the student in the least restrictive
environment according to N.J.A.C. 6A:14-4.2 shall be stated in the student's IEP. Tuition shall
be paid by the State facility to the local board of education where the student is placed.

(b) All personnel providing special education programs according to N.J.A.C. 6A:14-4.1 or 4.3
through 4.6, related services according to N.J.A.C. 6A:14-3.8, or multi-disciplinary team
services according to N.J.A.C. 6A:14-3.1 shall hold the appropriate educational certificate and, if
required, a license for the position in which they function.

(c) Day school programs operated by the Department of Human Services shall be provided in
the following manner:

1. The Department of Human Services shall provide educational programs and related services
for students with disabilities in State-operated or contracted facilities;

2. The district board of education shall be responsible for providing the services according to
N.J.A.C. 6A:14-3.3 through 3.8. The day school program is responsible for implementing the
IEP developed by the district board of education; and

3. The district board of education shall be responsible to monitor the student's placement at
least annually to ensure the implementation of the IEP.
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(d) An educational program for students with disabilities in a State residential facility shall be
commensurate with those in a day school program.

(e) For students placed in State facilities, representative(s) of the program and the district board
of education shall participate in any meeting(s) according to N.J.A.C. 6A:14-2.3(i).

(f) When a student in a State facility is in need of home instruction according to N.J.A.C. 6A:14-
4.9, the State facility shall implement the home instruction program.

SUBCHAPTER 9. MONITORING, CORRECTIVE ACTION AND COMPLAINT
INVESTIGATION

6A:14-9.1 Monitoring and corrective action

(a) The Department of Education shall monitor all programs and services required by this
chapter for compliance with New Jersey statutes, the New Jersey Administrative Code, the
approved special education plan and Federal requirements under the Individuals with Disabilities
Education Act (IDEA).

(b) The monitoring process may include, but is not limited to:

1. Review of data, reports and student records;

2. On-site visits;

3. Comparison of a sample of individualized education programs with the programs and
services offered; and

4. Audit of Federal and State funds.

(c) After the monitoring process is completed, a report shall be written and sent to the public or
private agency.

(d) If the public or private agency receives a final review report that indicates noncompliance, a
corrective action plan shall be developed by the agency and submitted to the Department of
Education through the county office for approval.

(e) The corrective action plan shall include, but not be limited to, the following:

1. Objectives and strategies for correcting each noncompliance item cited, including resources
needed; and

2. The dates by which noncompliance will be corrected.

() The Department of Education through its county office shall review the corrective action
plan and notify the agency if it is acceptable.
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(g) When a corrective action plan is not submitted, found unacceptable or not implemented, the
Department of Education shall notify the agency of the actions that it intends to take.

(h) An appeal of the denial of approval of a corrective action plan, imposition of sanctions or
determination of noncompliance may be made to the Commissioner of Education according to
N.J.A.C. 6A:3.

(i) The Department of Education shall maintain monitoring records for a period of at least five
years.

6A:14-9.2 Complaint investigation

(a) The State Director of the Office of Special Education Programs or designee(s) shall be
responsible for reviewing, investigating and taking action on any signed written complaint
regarding the provision of special education and related services covered under this chapter.

(b) An organization or individual may request a complaint investigation by submitting a written
signed request to the State Director of the Office of Special Education Programs. The complaint
shall include:

1. A statement that a public or private education agency has violated the requirements of State
and/or Federal statute and/or regulation for the provision of special education and related
services;

2. The facts on which the statement is based; and

3. The time period when the alleged violation occurred.

I. The complainant shall allege a violation that occurred not more than one year prior to the
date that the complaint is received unless:

(1) A longer period is reasonable because the violation is continuing; or

(2) The complainant is requesting compensatory services for a violation that occurred not
more than three years prior to the date the complaint is received.

(c) The Office of Special Education Programs in conjunction with the county office of education
shall complete an investigation within 60 calendar days after receipt of the written signed
complaint.

1. The investigation may include, but not be limited to:

I. Review of policies and procedures;

ii. Review of student record(s);



iii. Observation of programs; and
iv. Interview(s).

2. The complainant shall be given the opportunity to provide additional information, either
orally or in writing about the allegations in the complaint.

3. The State Director of the Office of Special Education Programs may extend the timeline for
completion of the investigation only if exceptional circumstances exist with respect to a
particular complaint.

(d) If a written complaint is also the subject of a due process hearing or contains multiple issues
of which one or more are part of that hearing, the Office of Special Education Programs shall set
aside any part of the complaint that is being addressed in the due process hearing until the
conclusion of the hearing. Any issue in the complaint that is not a part of the due process hearing
shall be resolved according to (c) above.

1. If an issue is raised in a complaint that has been previously decided in a due process hearing
involving the same parties, the hearing decision is binding and the Office of Special Education
Programs shall inform the complainant to that effect.

(e) A report of findings, conclusions and, when warranted, the required corrective actions shall
be sent to all parties within 60 calendar days after receipt of the written signed complaint.

(f) If the education agency is found to be in noncompliance, a corrective action plan shall be
developed and submitted to the Office of Special Education Programs.

(9) The corrective action plan shall include, but not be limited to:

1. Objectives, strategies and activities for correcting each noncompliance item cited, including
resources needed to obtain the objectives; and

2. The dates by which the noncompliance will be corrected.

(h) The State Director of the Office of Special Education Programs shall review the corrective
action plan and notify the education agency if it is acceptable.

(i) The Office of Special Education Programs shall review and verify the implementation of the
corrective action plan.

(1) When a corrective action plan is not submitted, is unacceptable or is not implemented, the
Office of Special Education Programs shall notify the agency of the actions it intends to take.

(k) Nothing in this section shall be construed as limiting the right of parents or adult students to
seek a due process hearing with regard to issues raised in a request for complaint investigation. If



a due process hearing is sought while a complaint investigation is pending, the complaint
investigation with respect to all issues in the request for a due process hearing shall be halted
pending completion of the due process hearing. Upon completion of the due process hearing, the
complaint shall be processed in accordance with (d) above.

SUBCHAPTER 10. EARLY INTERVENTION PROGRAMS
6A:14-10.1 Early intervention programs serving children between birth and agethree

Early intervention programs shall be administered by the Department of Health and Senior
Services as the lead agency in collaboration with the Departments of Human Services and
Education in accordance with P.L. 1992, c.155.

6A:14-10.2 General requirements when district boards of education contract with early
intervention programs under contract with the Department of Health and Senior Services for
students age three

(a) When an IEP is developed by a district board of education for a child age three who has
been enrolled in an early intervention program and it is determined that the district shall provide
a free, appropriate public education for that student by continuing the program in the early
intervention program for the balance of that school year, the following requirements shall apply:

1. The district board of education shall be responsible to ensure that the requirements of
N.J.A.C. 6A:14-1.1(d) shall be met;

2. A contractual agreement shall be provided between the district board of education and the
early intervention program;

3. Personnel shall be appropriately certified and, if required, licensed; and

4. Applications for exceptions according to N.J.A.C. 6A:14-4.10 shall be made whenever
necessary.

(b) When the district board of education determines that the child who has been enrolled in the
early intervention program requires an extended year program, the district may contract with the
early intervention program for the provision of that program.

APPENDIX A

Individual with Disabilities Education Act Amendments of 1997 20 U.S.C. 8§
1415

(k) PLACEMENT IN ALTERNATIVE EDUCATIONAL SETTING--

(1) AUTHORITY OF SCHOOL PERSONNEL--
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(A) School personnel under this section may order a change in the placement of a child with a
disability--

(i) to an appropriate interim alternative educational setting, another setting, or suspension, for
not more than 10 school days (to the extent such alternatives would be applied to children
without disabilities); and

(ii) to an appropriate interim alternative educational setting for the same amount of time that a
child without a disability would be subject to discipline, but for not more than 45 days if--

() the child carries a weapon to school or to a school function under the jurisdiction of a
State or a local educational agency; or

(11) the child knowingly possesses or uses illegal drugs or sells or solicits the sale of a
controlled substance while at school or a school function under the jurisdiction of a State or local
educational agency.

(B) Either before or not later than 10 days after taking a disciplinary action described in
subparagraph (A)--

(1) if the local educational agency did not conduct a functional behavioral assessment and
implement a behavioral intervention plan for such child before the behavior that resulted in the
suspension described in subparagraph (A), the agency shall convene an IEP meeting to develop
an assessment plan to address that behavior; or

(ii) if the child already has a behavioral intervention plan, the IEP Team shall review the plan
and modify it, as necessary, to address the behavior.

(2) AUTHORITY OF HEARING OFFICER--A hearing officer under this section may order a
change in the placement of a child with a disability to an appropriate interim alternative
educational setting for not more than 45 days if the hearing officer--

(A) determines that the public agency has demonstrated by substantial evidence that
maintaining the current placement of such child is substantially likely to result in injury to the
child or to others;

(B) considers the appropriateness of the child's current placement;

(C) considers whether the public agency has made reasonable efforts to minimize the risk of
harm in the child's current placement, including the use of supplementary aids and services; and

(D) determines that the interim alternative educational setting meets the requirements of
paragraph (3)(B).

(3) DETERMINATION OF SETTING--



(A) IN GENERAL--The alternative educational setting described in paragraph (1)(A)(ii) shall
be determined by the IEP Team.

(B) ADDITIONAL REQUIREMENTS--Any interim alternative educational setting in which a
child is placed under paragraph (1) or (2) shall--

(i) be selected so as to enable the child to continue to participate in the general curriculum,
although in another setting, and to continue to receive those services and modifications,
including those described in the child's current IEP, that will enable the child to meet the goals
set out in that IEP; and

(ii) include services and modifications designed to address the behavior described in paragraph
(1) or paragraph (2) so that it does not recur.

(4) MANIFESTATION DETERMINATION REVIEW--

(A) IN GENERAL--If a disciplinary action is contemplated as described in paragraph (1) or
paragraph (2) for a behavior of a child with a disability described in either of those paragraphs,
or if a disciplinary action involving a change of placement for more than 10 days is contemplated
for a child with a disability who has engaged in other behavior that violated any rule or code of
conduct of the local educational agency that applies to all children--

(1) not later than the date on which the decision to take that action is made, the parents shall be
notified of that decision and of all procedural safeguards accorded under this section; and

(if) immediately, if possible, but in no case later than 10 school days after the date on which
the decision to take that action is made, a review shall be conducted of the relationship between
the child's disability and the behavior subject to the disciplinary action.

(B) INDIVIDUALS TO CARRY OUT REVIEW--A review described in subparagraph (A)
shall be conducted by the IEP Team and other qualified personnel.

(C) CONDUCT OF REVIEW--In carrying out a review described in subparagraph (A), the
IEP Team may determine that the behavior of the child was not a manifestation of such child's
disability only if the IEP Team--

(i) first considers, in terms of the behavior subject to disciplinary action, all relevant
information, including--

() evaluation and diagnostic results, including such results or other relevant information
supplied by the parents of the child;

(11) observations of the child; and

(111) the child's IEP and placement; and



(ii) then determines that--

(1) in relationship to the behavior subject to disciplinary action, the child's IEP and
placement were appropriate and the special education services, supplementary aids and services,
and behavior intervention strategies were provided consistent with the child's IEP and placement;

(11) the child's disability did not impair the ability of the child to understand the impact
and consequences of the behavior subject to disciplinary action; and

(111) the child's disability did not impair the ability of the child to control the behavior
subject to disciplinary action.

(5) DETERMINATION THAT BEHAVIOR WAS NOT MANIFESTATION OF
DISABILITY--

(A) IN GENERAL--If the result of the review described in paragraph (4) is a determination,
consistent with paragraph (4)(C), that the behavior of the child with a disability was not a
manifestation of the child's disability, the relevant disciplinary procedures applicable to children
without disabilities may be applied to the child in the same manner in which they would be
applied to children without disabilities, except as provided in section 1412(a)(1)*.

(B) ADDITIONAL REQUIREMENT--If the public agency initiates disciplinary procedures
applicable to all children, the agency shall ensure that the special education and disciplinary
records of the child with a disability are transmitted for consideration by the person or persons
making the final determination regarding the disciplinary action.

(6) PARENT APPEAL--
(A) IN GENERAL--

(i) If the child's parent disagrees with a determination that the child's behavior was not a
manifestation of the child's disability or with any decision regarding placement, the parent may
request a hearing.

(ii) The State or local educational agency shall arrange for an expedited hearing in any case
described in this subsection when requested by a parent.

(B) REVIEW OF DECISION--

(i) In reviewing a decision with respect to the manifestation determination, the hearing officer
shall determine whether the public agency has demonstrated that the child's behavior was not a
manifestation of such child's disability consistent with the requirements of paragraph (4)(C).

(it) In reviewing a decision under paragraph (1)(A)(ii) to place the child in an interim
alternative educational setting, the hearing officer shall apply the standards set out in paragraph

).



(7) PLACEMENT DURING APPEALS--

(A) IN GENERAL--When a parent requests a hearing regarding a disciplinary action described
in paragraph (1)(A)(ii) or paragraph (2) to challenge the interim alternative educational setting or
the manifestation determination, the child shall remain in the interim alternative educational
setting pending the decision of the hearing officer or until the expiration of the time period
provided for in paragraph (1)(A)(ii) or paragraph (2), whichever occurs first, unless the parent
and the State or local educational agency agree otherwise.

(B) CURRENT PLACEMENT--If a child is placed in an interim alternative educational setting
pursuant to paragraph (1)(A)(ii) or paragraph (2) and school personnel propose to change the
child's placement after expiration of the interim alternative placement, during the pendency of
any proceeding to challenge the proposed change in placement, the child shall remain in the
current placement (the child's placement prior to the interim alternative educational setting),
except as provided in subparagraph (C).

(C) EXPEDITED HEARING--

(i) If school personnel maintain that it is dangerous for the child to be in the current placement
(placement prior to removal to the interim alternative education setting) during the pendency of
the due process proceedings, the local educational agency may request an expedited hearing.

(i) In determining whether the child may be placed in the alternative educational setting or in
another appropriate placement ordered by the hearing officer, the hearing officer shall apply the
standards set out in paragraph (2).

(8) PROTECTIONS FOR CHILDREN NOT YET ELIGIBLE FOR SPECIAL EDUCATION
AND RELATED SERVICES--

(A) IN GENERAL--A child who has not been determined to be eligible for special education
and related services under this part and who has engaged in behavior that violated any rule or
code of conduct of the local educational agency, including any behavior described in paragraph
(1), may assert any of the protections provided for in this part if the local educational agency had
knowledge (as determined in accordance with this paragraph) that the child was a child with a
disability before the behavior that precipitated the disciplinary action occurred.

(B) BASIS OF KNOWLEDGE--A local educational agency shall be deemed to have
knowledge that a child is a child with a disability if--

(i) the parent of the child has expressed concern in writing (unless the parent is illiterate or has
a disability that prevents compliance with the requirements contained in this clause) to personnel
of the appropriate educational agency that the child is in need of special education and related
Services;

(i) the behavior or performance of the child demonstrates the need for such services;



(iii) the parent of the child has requested an evaluation of the child pursuant to section 1414;**
or

(iv) the teacher of the child, or other personnel of the local educational agency, has expressed
concern about the behavior or performance of the child to the director of special education of
such agency or to other personnel of the agency.

(C) CONDITIONS THAT APPLY IF NO BASIS OF KNOWLEDGE--

(i) IN GENERAL--If a local educational agency does not have knowledge that a child is a
child with a disability (in accordance with subparagraph (B)) prior to taking disciplinary
measures against the child, the child may be subjected to the same disciplinary measures as
measures applied to children without disabilities who engaged in comparable behaviors
consistent with clause (ii).

(if) LIMITATIONS--If a request is made for an evaluation of a child during the time period in
which the child is subjected to disciplinary measures under paragraph (1) or (2), the evaluation
shall be conducted in an expedited manner. If the child is determined to be a child with a
disability, taking into consideration information from the evaluation conducted by the agency
and information provided by the parents, the agency shall provide special education and related
services in accordance with the provisions of this part, except that, pending the results of the
evaluation, the child shall remain in the educational placement determined by school authorities.

(9) REFERRAL TO AND ACTION BY LAW ENFORCEMENT AND JUDICIAL
AUTHORITIES--

(A) Nothing in this part shall be construed to prohibit an agency from reporting a crime
committed by a child with a disability to appropriate authorities or to prevent State law
enforcement and judicial authorities from exercising their responsibilities with regard to the
application of Federal and State law to crimes committed by a child with a disability.

(B) An agency reporting a crime committed by a child with a disability shall ensure that copies
of the special education and disciplinary records of the child are transmitted for consideration by
the appropriate authorities to whom it reports the crime.

(10) DEFINITIONS--For purposes of this subsection, the following definitions apply:

(A) CONTROLLED SUBSTANCE--The term 'controlled substance' means a drug or other
substance identified under schedules I, 11, 111, IV, or V in section 202(c) of the Controlled
Substances Act (21 U.S.C. 812(c)).

(B) ILLEGAL DRUG--The term 'illegal drug'--

(i) means a controlled substance; but
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(i) does not include such a substance that is legally possessed or used under the supervision of
a licensed health-care professional or that is legally possessed or used under any other authority
under that Act or under any other provision of Federal law.

(C) SUBSTANTIAL EVIDENCE--The term 'substantial evidence' means beyond a
preponderance of the evidence.

(D) WEAPON--The term 'weapon' has the meaning given the term ‘dangerous weapon' under
paragraph (2) of the first subsection (g) of section 930 of title 18, United States Code.

*SECTION 1412. STATE ELIGIBILITY
(a) IN GENERAL--A State is eligible for assistance under this part for a fiscal year if the State
demonstrates to the satisfaction of the Secretary that the State has in effect policies and
procedures to ensure that it meets each of the following conditions:

(1) FREE APPROPRIATE PUBLIC EDUCATION--

(A) IN GENERAL--A free appropriate public education is available to all children with
disabilities residing in the State between the ages of 3 and 21, inclusive, including children with

disabilities who have been suspended or expelled from school.

**SECTION 1414. EVALUATIONS, ELIGIBILITY DETERMINATIONS,
INDIVIDUALIZED EDUCATION PROGRAMS, AND EDUCATIONAL PLACEMENTS

(@) EVALUATIONS AND REEVALUATIONS--

(1) INITIAL EVALUATIONS--

(A) IN GENERAL--A State educational agency, other State agency, or local educational
agency shall conduct a full and individual initial evaluation, in accordance with this paragraph
and subsection (b), before the initial provision of special education and related services to a child
with a disability under this part.

(B) PROCEDURES--Such initial evaluation shall consist of procedures--

(i) to determine whether a child is a child with a disability (as defined in section 1402(3)); and

(ii)-to determine the educational needs of such child.

(C) PARENTAL CONSENT--

(i) IN GENERAL--The agency proposing to conduct an initial evaluation to determine if the

child qualifies as a child with a disability as defined in section 1402(3)(A) or 1402(3)(B) shall
obtain an informed consent from the parent of such child before the evaluation is conducted.
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Parental consent for evaluation shall not be construed as consent for placement for receipt of
special education and related services.

(i) REFUSAL--If the parents of such child refuse consent for the evaluation, the agency may
continue to pursue an evaluation by utilizing the mediation and due process procedures under
section 1415, except to the extent inconsistent with State law relating to parental consent.

(2) REEVALUATIONS--A local educational agency shall ensure that a reevaluation of each
child with a disability is conducted--

(A) if conditions warrant a reevaluation or if the child's parent or teacher requests a
reevaluation, but at least once every 3 years; and

(B) in accordance with subsections (b) and (c).
(b) EVALUATION PROCEDURES--

(1) NOTICE--The local educational agency shall provide notice to the parents of a child with a
disability, in accordance with subsections (b)(3), (b)(4), and (c) of section 615, that describes any
evaluation procedures such agency proposes to conduct.

(2) CONDUCT OF EVALUATION--In conducting the evaluation, the local educational agency
shall--

(A) use a variety of assessment tools and strategies to gather relevant functional and
developmental information, including information provided by the parent, that may assist in
determining whether the child is a child with a disability and the content of the child's
individualized education program, including information related to enabling the child to be
involved in and progress in the general curriculum or, for preschool children, to participate in
appropriate activities;

(B) not use any single procedure as the sole criterion for determining whether a child is a child
with a disability or determining an appropriate educational program for the child; and

(C) use technically sound instruments that may assess the relative contribution of cognitive and
behavioral factors, in addition to physical or developmental factors.

(3) ADDITIONAL REQUIREMENTS--Each local educational agency shall ensure that--
(A) tests and other evaluation materials used to assess a child under this section--

(i) are selected and administered so as not to be discriminatory on a racial or cultural basis;
and

(ii) are provided and administered in the child's native language or other mode of
communication, unless it is clearly not feasible to do so; and
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(B) any standardized tests that are given to the child--
(i) have been validated for the specific purpose for which they are used,;
(ii) are administered by trained and knowledgeable personnel; and

(iii) are administered in accordance with any instructions provided by the producer of such
tests;

(C) the child is assessed in all areas of suspected disability; and

(D) assessment tools and strategies that provide relevant information that directly assists
persons in determining the educational needs of the child are provided.

(4) DETERMINATION OF ELIGIBILITY--Upon completion of administration of tests and
other evaluation materials--

(A) the determination of whether the child is a child with a disability as defined in section
1402(3) shall be made by a team of qualified professionals and the parent of the child in
accordance with paragraph (5); and

(B) a copy of the evaluation report and the documentation of determination of eligibility will
be given to the parent.

(5) SPECIAL RULE FOR ELIGIBILITY DETERMINATION--In making a determination of
eligibility under paragraph (4)(A), a child shall not be determined to be a child with a disability if
the determinant factor for such determination is lack of instruction in reading or math or limited
English proficiency.

(c) ADDITIONAL REQUIREMENTS FOR EVALUATION AND REEVALUATIONS--

(1) REVIEW OF EXISTING EVALUATION DATA--As part of an initial evaluation (if
appropriate) and as part of any reevaluation under this section, the IEP Team described in
subsection (d)(1)(B) and other qualified professionals, as appropriate, shall--

(A) review existing evaluation data on the child, including evaluations and information
provided by the parents of the child, current classroom-based assessments and observations, and
teacher and related services providers observation; and

(B) on the basis of that review, and input from the child's parents, identify what additional data,
if any, are needed to determine--

(i) whether the child has a particular category of disability, as described in section 1402(3), or,
in case of a reevaluation of a child, whether the child continues to have such a disability;



(ii) the present levels of performance and educational needs of the child;

(iii) whether the child needs special education and related services, or in the case of a
reevaluation of a child, whether the child continues to need special education and related
services; and

(iv) whether any additions or modifications to the special education and related services are
needed to enable the child to meet the measurable annual goals set out in the individualized
education program of the child and to participate, as appropriate, in the general curriculum.

(2) SOURCE OF DATA--The local educational agency shall administer such tests and other
evaluation materials as may be needed to produce the data identified by the IEP Team under
paragraph (1)(B).

(3) PARENTAL CONSENT--Each local educational agency shall obtain informed parental
consent, in accordance with subsection (a)(1)(C), prior to conducting any reevaluation of a child
with a disability, except that such informed parent consent need not be obtained if the local
educational agency can demonstrate that it had taken reasonable measures to obtain such consent
and the child's parent has failed to respond.

(4) REQUIREMENTS IF ADDITIONAL DATA ARE NOT NEEDED--If the IEP Team and
other qualified professionals, as appropriate, determine that no additional data are needed to
determine whether the child continues to be a child with a disability, the local educational
agency--

(A) shall notify the child's parents of--
(i) that determination and the reasons for it; and

(i) the right of such parents to request an assessment to determine whether the child continues
to be a child with a disability; and

(B) shall not be required to conduct such an assessment unless requested to by the child's
parents.

(5) EVALUATIONS BEFORE CHANGE IN ELIGIBILITY--A local educational agency shall
evaluate a child with a disability in accordance with this section before determining that the child
is no longer a child with a disability.
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withaut charge, bur does not precfude

APPENDIX C

ncldental fees that are neomally
charged o nondisabled students or their
parents as a part of the reguiar
aducation program.

[2] Physical sutication—

[i} deans the developorent of—

[A) Physical and motor Fitness;

1B} Fundainencal mocor skilfs and
parcems; and

{C] Skllls in aguatles, dance, and
individual and group pames and sports
[including inramural and lifetime
spocgs] ;) and

(ti] [meludes spacial physical
rducation, adapied physteal educarion,
movement education, and motor
development.

() Spectally-designed insoruction
means adapting, as appropriate to e
needs of an eligible child under this
part. the content, methodelogy, or
delivery of Insruction—

(i) Tor address the unique needs of the
clihld that cesudt fram che child™s
disablllry: and

[il) To ensure access of vhe child to
the gemeral curriculum, so that he or she

APPENDIX D

can meet the educational standaeds
withiry the jurisdiction of the publle
agency that apply to atl children.

(4} Travel fraipimg means providiog
ingimaclinn, as sppropriate, o children
wlth significant cognirive disabilities,
and any other chlldren wich disabilities
wha reguire thiz instraction. to enahie
rhern (o—

(i] Develop an awareness of the
ervironment 1n which they live; and

{15} Learn the skiils neres2ary m move
effectively and safely from place to
place within that environment fe.g. in
schood, In the hume, at work, and in the
communicy}.

(% Vocational education means
urganized educational programs that are
tlirecily related to the preparation of
Indlviduals for paid or unpaid
employment, or for additional
preparation for a career requiting ather
than a baccataureate or advanced
degree,

[Authorelty: 20 U S0 14013250
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Uiscipline Frocedures

§300,51% Change of placement for
diselpilnary ramovala.

For purposes of remuovals of a chilo
veath 2 dlsatulity from the child's cursent
cducational placeient under
55 3. 520-300.529, a change of
placement accurs if—

ia) The remowval is for rors than b3
congecutive school duys; ar

|bt The child Is subfected to a series
of cemovals that constitute 2 partern
because (hey curulace to more then 10
schpol days L a school year, and
hecausa of facioes such as the length of
each removal, the total amouat of time
the child is remgved, and the proxioity
of the removals to one anocher.

{Authority: 20 1.5.C. 14 LEIHE

§300.520 Authority of achool personnal.
[a) Schaol personnel may arder—
(1311 Ta the extent rormovel would be

applied o childeen without disabllities.

the removal of a chlid with a disabllity
from the child’s curment placecnent for
not more than 10 conseculive sehool
clays For any vialation f school niles,
and additinnal remavals of not more
than 1 conseculive school days in that
sasne srhionl year LT separate 1ncldents
of misconduct (as long as those
remavdis do not constitute a change of

placerment under § 300.5 1%b});

{iib Aller a child with a dlsabtlity has
been remaoved from his or her curent
placernent for more than 1 schoo] days
in the same school year. durlng any
subeduent days of removal the peblic
agency must provide services o the
extent required under & 300121 (d); and

(21 A change in placement of a child
wilh a disahility 1o an approprlate
interim alteroative educatianal selting
for the same amaount nf time that a chikd
wlithout a disabillny would be subject 10
discipline, but for noet more than 45
days, if—

{ly The child carres a weapon to
school or to a scheol funcdon under the
jurisdiction of a State o a focat
ecducational agency: or

(1] The chlld knowlngly possesses or
uses illegal drugs or se#[1s or solicles the
sale of a controlled substaree while at
sehotd or a school funcden under the
jusisdicton of a State or local
educationial agency.

(b){1) Either befora or nat later than 10
busitess days after either lirst reroving
the child for more than 10 school days
in a school year or commancing a
removial that constitutes a change of
Placement under 300,519, inchadlng
the action deseribed in paragraph (a) (2]
of this section—

{id If tha LEA did not conduct a
functignal bebuaviorad as2essment and
implement a behavigral intervennan
plan for the child before Lhe behavior
thet resulted in the removal described in
paragraph [a] of this scction. the agrncy
shall coanvene an TEPF mesting to develop
an agsaszment plan.

{1} Il the child already has a
bahavieral interyention plan, the [EP
Leamm shiall meat Lo review the plan dnd
its implermunation, and, muodily 1the
plan and it3 implementalion oy
necessary. Lo address the hehavior.

{2} A% soon as practicabie after
developing the plan described in
pacagraph (B){1) (1} of this sectlon. and
cornpletlng the assessments required by
the plan, the LEA shail cenvene an IEF
meeting ta develop appropriaie
behavipral interventions to address tkat
behavior and shall implemsnt those
interventons.

(e]{1} If subsequendy, a child with a
disability who ha= a8 behavvicral
intervention plan end who has been
remaved from the child's cumrent
educational placement for more than 10
sehiool days in a sehool year is subjecied
0 8 Temoval thal does not constitute a
change of placement under § 300.519,
the TFP teant memibers shall review the
bebavioral intervention plan and its
implementatisn to detérmine if
modifications are necessary.

(2} If ane or mare of the team
imermbers believe cthal moclifications are
needed, the leamn shall meet to modily
the plan and it$ implementation, to the
axtent the teem determines necessary.

For purposes of this section, the
following deflnitons apply:

1) Controlfed substance means 3 drug
ar gther subsleance identified undar
schedules L 1L I, BV, ar ¥ 10 section
£02(c) of the Controfled Substances Act
(21 US.C. BL2{c]).

(21 {Hfegal cirug—

[1] Means a contrmlled substance; but

{1i) Cwes net include a substance that
is legally pussessed or used under the
supervision of a lcensed health-care
profeasional or thad 1s lugally possessed
or uskd Urder any gther authorlty under
thar Aet or under any other provision of
Federal [aw.

{3) Weapon has the meaning given the
e dangeroys weapon under
paragraph (3] of the first sebsestion ()
of section 330 of tile 12, United Srates
Code.

tAuthorlty: 20 US.C 14150411, (100

£300.521  Authority of hearing offiear.

A hearing officer under section 515 of
the Acr may arder a change In the
ptacement of a child with a disability to

an appropriate inertm alternative
educational sefting for nor mare than 45
days if the hearing officar. In an
axpediled due process hearm%—

En} Derermines Lhat the public agency
hias demonstrated by substantlal
evidenee that maintaining the cucrent
placement of the child is substantially
Likely to result in injury to the child ar
to others;

ib] Considers the approprialensss of
Lhe child's current piacement;

tc) Canalders whether che poblic
agency Ivas rmade reasonable etforts o
minimize the cigk af harm o the crild's
current placement, including the use of
supplemeniary aids and services; and

E.i} Petermines chiae the intecim
alternative educational setting chat is
propaded by school personne] who have
consulted with che child's special
educatlon teachar, meets the
reguirements of § 30052200

8] As used in thiz 3ection, the term
substantial evidencs means beyond 3
preponderance of the evidence,

[(Autboritys 20 LS.C, 1a15(RIGE, (140}

§300.312 Datermination of setting.

{a) -eneral The larerim aitermative
erluraticnal sening referred o in
530052008 [2) must be datermined by
the TEF team.

(b) Adaitfonsf requirenmencs. Aoy
interim altermagive educational sefting
in which a child t5 piaced under
553005200 (2) or 300,52 must--

{1) Be salected 20 88 Lo enable the
child to continue to peogress in the
generat curricujum, although in another
setting, and o continue to recetve those
servloes and modificaclons, Including
those deseribed inthe child™s comen
IFP, that will enahle the child o mesat
the goals ser ouc in that [EF; and

(2] Include services and modificatlons
o acddress the behavior descreibed In
55 300.520(a}2] or 300.521, that are
designad to prevent the behaviar from
recurring.

[Authociy: 20 U.5.0. 14030030

5300.523 Maniestatlon determinadon
reviow.

{a) {eneral, [f an acdon is
conkemplaced regarding hehavior
described in 5§ 300.320{=1(2) or 300321,
or invelving a remeval that consdiures
a chatge of placement under § 300.51 5
for a child with a disability who has
engaged 1n ather behavior that viclated
any rule or code of comdust of the EEA,
thia applies to all ehdldren -

1) Nor later than the date on which
the decition o take that action iy nade,
the parents must be notified of thar
decision and presdded the procedural



safeguards notlce described in
& JUL504; and

2] lnnedlately, i possible, but inno
case fater than 10 school dayvs atter the
date ey which the decision o cake that
actinn 15 made, @ rvisw muse be
conducied gf ithe relationship betwesn
the chlid's dissolliy and the behavior
sihject T the dlszlplinary acrian.

ih) Indivichuals to cAmy Gt reviaw, &
review described in paragraph [al of this
section must ha canduceed by the [FP
ieam and other guaiifisd personnel ina
meeting.

5] Conduct af ruvdew, [ canylog our
a raview deacmbed in paragraph (al of
rthls zectlan, the IEP teamn and other
nuakifled persennel may debernane that
the bebawlor of U chibd was ot a
matifestadon of the child's disabliicy
anly LE the 1IEP team and ather qualifled
petsormel—

[1) First consider, in terms of the
behaviar subject te disciplinary action,
all relevant information, inchading —

(1} Evaluation and disgnosdc results,
inchading che resules ar cther relevant
information supplied by the patents of
the child;

(i) Ohservations of the child: and

(1} The chitd's IEF and placcroent:
atd

[2} Then determine chat—

(3] In relacdonshlp to che beliavior
sublect to disciplloay action, Lhe
chlld's [EF and placecnen were
appropriate and the special education
sErvices, suppiementary alds and
services, and behavior ineervention
straregles were providod consislent with
the chlld's [EF and placement;

{ti} The child's dizsability did not
impair the ablliy of the child e
understanct the lmpact and
fonsequences of the behavior subject o
disciplinary actan: and

(iai} The child’s disab ey did not
impair the ability of the child ta controa
the behavier subject b diseiplinary
actign,

(dl Pecision. If the [EF wam and ather
qualifled personnel determine that any
of the standards in paregraph (] (2) of
this sectian were not met. the behavior
rast be considered 2 manifesiation of
the child's disability.

{e) Meeting. The review described in
parapraph (a) of this section may be
caonducted at the same iEP needng that
15 convened undor § 300,320t

(f) Deficiencias in JEF or placement. II,
in the review 1n paragraphs (LY and (o)
of this sectlon, a public agengy
identifies deficiendies in the child's 1IEF
or placement ar in thelr
implementatlon, bt st lake immediate
steps o remedy thoese deficiencies,

[Authority: 20 S L. 1415 kAN

300,524 Cwterminallon that behwnior was
nat manifeststion of disablliby.

fa) C2enerad [Fthe resol of the review
dasoribed n 5 44KkG24 Is a
determination. coneistent witk
§200.523(d}, that tha bebhaviar of the
child with a disabilicy was et 2
menifastation af the chiid's disability,
the relevant disciplinary procedures
applicahle tochifdeen withour
disabillcies may be aprlied to the child
in the samie nan e 1 which they
woudd be applled to children sithour
disabalitles, exeep 18 provided in
300,12 1{d).

(bY Addicional requiremer. If 1he
pullle ageney iniliates disciplinary
procedures applicalde t all childrer,
the agency shall ensure that the speciak
education and disciplinary records of
the child with a disability are
trarssroilted for consideralion by the
puran ar persons making the finai
detetrnination regarding the disciplinany
action,

lch Child's staeus during due process
proceedings. Excepr as provided in
5300.526. §300.514 applies if a parent
reursts a heartng to challange a
determination. made through the review
described in § K523, that the hehavior
of the child was not a mantieswation of
the child's dlsability,

[Autharity: 20105 C, 14150k1(5)}

G300.525 Parwrd appeal,

@y Ceneral. (1) If the child's parent
disagrees with a determmination that the
chifd s behavier was ngt a manifestation
of the child's digability or with any
decision regerding placement under
E§ 300,520-300.528. the parent nay
request a hearing.

€2} The Stace or Iocal eduratonal
apgency shall arrange for an axpeditad
bearing in any case described in
paragraph (a}(1) of this section 1Fa
hearing s requested by a parvent.

(B} Feview of decisien_ (1) In
reviewlng a dectsion with respect to the
rnanifestatian deteomination, the
nrearing officer thall datermine whether
thwe public agency has demonstrated that
the child's behavior was not a
manifestation of the child's disability
conalstent with the requirements of
8 300.523{d).

{2} In reviewtng a dacision under
5 300.520{a)(2} to place the child in an
interim alternative aducational settlng,
the hearing nfficer shall apply the
standards in § 34,521,

{Authortty: 20 U.S.C. 1415(k) (B}

§I00526  Placamant during appeals.

(a} Ceneral. If a parent requests s
hearing or an appeal regardling a
discipllnary action described In
5300.520[a){2} or 303,521 ta challange

the interim alternative educatiurnzl
satting ar the manifestarlon
determination, the child must remain in
the interim dlternanye educationad
setting pending the decision of the
hearing officer or until the expiratlon of
Lhe time period provided for In

& 300 524(a) (2] or 300.521, whichever
noeurs first, unless (he panent and the
State.agency or kacal educaticnal ageticy
rgree otherw]se.

(0] Currernt placemertt, if a child Is
placed ln an lnterum alternacie
elucational Setlng pursLsat D
% 300520081 {2 or 300.521 and schoat
personnel propose o change the child's
placement afler expleation of the interim
alternative placoment, during the
pendency of any proceeding (o
challengs the proposed chanpe in
placement the child must remain in the
currert placerenl [the child's
placerment prior ta the inerin
alrernative educational setting], except
as pravided in pamgraph {o) of this
sectlorn

{c) Expedited hearing {13 TF schaol
prarsatiel madntain that it is dangerogs
far the child s be In the cument
placemerd [placement prigr o removal
to the intecim alternative educatlon
setting) during the pendency of the dus
process proceedings, the LEA may
request an expedited due process
hearing,

(2] In determining whether the child
may be placed in the aitemarive
educational setting or in ansther
appropriate placemeant ordered by the
hearing officer, the healng slfcer shall
apply the standards in 5 300.521.

(3 A placement ordared persuant ta
patagraph [c}(2) of this section may not
be longer than 45 days.

{4} The procedure 1 paragraph () of
this 5ectiof May be tepeated, as
fEressary.

(Authorlty: 20 US.C. C4LS M)

§300.527  Pretactlony for children not yat
aligiide for apacial educadon and related
SETVICBR

{a) Gaperal, & child whe has not been
decermined to be ehigibie o specil
educaiion and related services under
this part and whe has engaged in
behavior that viclated any rule or code
aof conduct of tha local adueationg]
agency, ineluding any behanier
described in 8§ 300520 ar 300,521, may
assert any of the protectlons provided
{or in this part if the LEA had
knowledge (as determlned In
accaordance with paragraph (bl of this
sectinn] Lhat e child was a child with
a disability before the behavior that
precipitated the disciplinary action
ooccurred.



rthi Basis of knowledee, An LEA musi
be ddeemed to have knowhedge that a
child ls a chlld with a dlsabllie f—

(1} The parent of the child has
expresced coneorn o writing (or crally
1 the parent does not know how (o
write gr has a disability that provents a
writton statement) to personnel of the
appropriate educational agency that the
child 15 le need of speciat education and
related serviges;

(2] The behasior or performance of
the child demnonswrates the need for
these services, i accordance with
53007

31 The parent of the child has
reqquested an evaluation of the ¢hild
purzuant o 58§ 100, 330-300.336; or

{#] The teacher of the chid, or other
personnel of the tecal educational
Agency, s expressed concern aboau the
behavior or petforoance of the chlld to
the director of spectal edurcatlon of the
gEncy or 1o ather persannel In
accordance with che agency's
earablished child Rnd or special
educarion referral system.

fe] Exception, A public agency would
not be deemed tn have knawledge under
paragraph (b) of this sectlon if, as a
result of receiving the information
specified in that paragraph, the
aganty—

f1) Either—

(il Corrducted an evaiuatlon under
5% 300.530-300.536. and determined
that b child was not a child with a
disability under this part; or

(ii} Determined that an evaluation was
nol necesgany: ad

(2) Peowddded notice (o the child's
parents of its determination under
parapraph (2](1] of this saction.
consistent with § 300.503,

{d} Conditlons that apply iF ro Basis
of knowfedge. (1) Generaf, Ifan LEA
does not have kpowledge that a child is
a child with a disability (in accordance

with paragraphs (b) and (g of this
serlion) prioe o aking diseipl ey
measures againse the child, the chilld
may be subjected ta the same
disciplinary measures as measures
applied o children withaot diszhilicies
who eogaped in comparable behayviors
consistent with paragraph (d){2] of thts
secton,

(2) Lirmitatiors, {1} 11 a request 15 made
for an evaluation ol a child during the
rime period in which the child is
subjected to disciplinary measures
under §300.520 ar 300 521, the
evaluathon must be conducted In an
expedited manner,

if) Unil the evaluation is completed,
the child rermains Lln the educational
placement determined by school
authorities, which can include
suyPension or expulsion withoul
wiucathpoal secvicos.

{3%1) 1M the child is determined 1o be a
chlid weith a disability, @king in
consideration informatlon from the
evaluation conducted by the agency and
information provided by the parents, the
agency shall provide special education
and related services in zccordance with
the pravigiens of thig pact, including the
requirements of §5% 300.520-300.529 and
secdon b1 3{a}(l}{A] of the Act.

{Authority: 20 US.C. 1415(k)¢8)

§300.528 Expadited dus process hearings.

{a] Expedited due process hearings
urdar 55 300.521-300.526 must—

(1] Maar the requirernents of
§ 300.509, excep, that a Suate may
provide that the time perlods identliled
iy 85 300,509 () (3} and § 300.509(k) for
purposes of expedited due process
heartngs under 5§ 300,521 -300.526 are
niesl less than two business days; and

{Z) Be conduwcted by a due process
hearing officer who salisfies the
requirements of 4 300.508,

APPENDIX E

thi 1) Each State shall establish a
timeline for expedited due process
hiearings that results in a written
decigion being mailed to the parties
within 45 days of the puhlic agemoy's
receipt of the reguest for the bearlng,
without exceplinons or exlensions.

(2] The timeline established undee
paregraph {b] (1) of this sectlon must be
the same for hearings requested by
pracents op public agencies.

{c} A Srate may establish different
proceciural rules (or expedited hearings
under $8 30052 1-300.526 thar it has
cstabtished for due process hearings
under &300.507.

id] The decisions on expedited due
process hearings are appealable
cansigtent with § 300,510

(Aurhority: 26 TLE.C 141500021, (8). (Th

§300.529 Refurral to ard action try faw
enforcermant and judiclal aunthorilies.

[a) Wathing in this pact prohibies an
agency [Tom reporuing a crime
comrilied by @ child with a disability
9 appropriate authorilies ot to prevent
State law enforcernent aocd judicial
aurhaorities from exercising their
responslbilities with regardg o the
application of Frderal and State law ta
crimes conundtted by a child with &
dizability.

{b1(1}) An agency reporting 2 crime
coenritted by a child with a disability
shall ansors that copies of the special
educatlon and disciplingsy reconds of
the child are transmitted for
consideratlon by the appropriare
authorities to whom it reports the crime.

(2] An ggency reporting a crime under
this seclion may transmit copies of the
chill’s 2prcial education and
dlsciplinary records only to the extent
that the transmission is permitted by the
Family Educational Rights and Privacy
At
[Awthority: 20 US.C. 14150 (B
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£200_125 Child find,

(2} Geweral raguirement (1) The State
rmust heve in effect policies and proged ures
to ensure Lhat

S{'l Alb children with disabilities residing
by the State, including children with
dssabilities attendirg privale schaals,
regaccless af the severity of their disability.
and whe zre in need of special cducation
and 1elaed seovices, ane identified, Jocatad,

and evaluited; and

{1] A prazrical methed = develoood
and implemeniad o determine whick
children are currently receiving noeded
gpecid. cducarion and related samvicos,

(1 The requiremenls af paragraph
(a) {11 of shis section apply to

(i} Flighly mohile children with
disabilities (such g Taygrant and
homielxas childrend; and

(i) Thildren wha 2re suspected of
being a child with 2 disability under &
3007 and in noed of spocial cdusation,
even theugh they arc advancing from
grade o grade.

{b) Dacumerts relming fa child nd.
Tre Sute mus! have on Gile witk the
Secretary the policies and srocedures
deserized in paragrapn (d) of this sBCGoR,
including

1] The narne of the State apency (if
cIfer than tae SEA) responsible for

coardinaling the planaing and

irriphe foeteeation oF the podicies and
pracedures undér paragraph (& of this
Seciegn;

(2} The oame of each agemc v that
parricipales in the planning and
iwnplementation of tee chiid find activities
aed a deseriprion f the oafirs aad excent of
I8 participatio,

[3) A deseription of how the policies
and procedurcs wndcr paragraph () of this
segiion witl be manitercd to cnsur Shat
the S54 ahtams

(1] The rumber of children with
dizgbilities within cach disabiliny
category thar have been identified,
Incated, and evaluated; end

(iL) [nfermation adeguate 1o evaluple
the effectivences of thoss policies and
procedurss; nnd

{=1 A description of the method the
Sqat= pzae e determine which children arg
currentiy recedving spezial educat:on and
relared servicos.

fe) Ciild find for children frane birth
Vrrauyh age 2 wehen the SEA and lead
wzeacy for e Pact O program are
dafferont. (1) 1n Brates where the SEA and
the Srate's lead apeney for the Pan ©
prograny ave dfTerent and the Part © lead
an=ncy will be paciicigating wn the chald
ing actvilags de2eribed n paregraph (o) of

this sectios, a deseriplion of the ngore angd
exienl aof the Part C lead ageney's
paTicipatian st be included under
paragmaph (b3 (2Y of this seclion.

[21°Wilh h= 5EA's agreement, the Pag O
iesd apency's partic ipatien may include Lbe
aetual implemenmation ol chils fingd
activines for infanes and oddlers with
dizabilines.

(3] The usa of an ineagensy
agrecment or ether mechanisa for
providing for the Pert O lead apcney's
participation does not aiter or dimminich the
responsibility of the SEA 1o encure
eoimpliznee wita the reguirersents of this
ECTTIEN.

(1) Construction. Nothing in the Ao
requires that chibdrer be ciassified by
their disakilily 50 ooy as each child whe
has o disakdity Liated o § 3007 and whia,
by -eason at‘lﬁar dizability, needs spegial
edurcation and related services i ceparded
a5 a child with a dtsability undzr Pars B of
the Act.

() Cocfidentialiny ol chidd Gnd data,
The solizction abd ute of da to meet the
FROUESEITIENTS Al (Nig s=alitn apr subiest 1
the cecfidentialigy requirements ol §§

JO0 5e0-300.57T7.
[Autharily TFLLRC. 1412 (23 (3] (A} and (1)



